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This article analyses the majority and minority positions in the Constitutional Court’s Glenister v
President of the Republic of South Africa and Others1 decision. It will identify the main differences in
approach to the issue of the political ‘independence’ of an investigative agency such as the Directorate for
Priority Crime Investigation (the Hawks), and its predecessor, the Directorate of Special Operations
(Scorpions). The article assesses what ‘room for manoeuvre’ in terms of possible legislation the majority
judgment leaves to the South African parliament. The Court’s approach and these apparent requirements
are compared with current provisions for political ‘independence’ of anti-corruption agencies in Australia
and Indonesia, raising, in particular, an assessment of the arguments for and against (a) the need for an
anti-corruption investigative agency to be separate from the ‘regular’ police and prosecution service; and
(b) the proposition that an anti-corruption investigative agency requires a higher level of political
independence than the ‘regular’ police service(s). It also looks at issues of cost and effectiveness in
establishing and maintaining dedicated independent anti-corruption agencies.
In 1999,2 a Directorate of Special Operations
(which subsequently came to be known as the
Scorpions), headed by the Deputy National
Director of Public Prosecutions, was established
within the National Prosecuting Authority (NPA)
of South Africa. The mandate of this autonomous
directorate was to investigate, gather and analyse
information and, as appropriate, institute criminal
proceedings relating to ‘offences or any criminal
or unlawful activities committed in an organised
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fashion’ or ‘such other offences or categories of
offences as determined by the President by
proclamation in the Gazette’.3 Being located within
the NPA, the Directorate was subject to the
constitutional requirement that the NPA ‘exercises
its functions without fear, favour or prejudice’.4
The courts interpreted this language to mean that
the NPA (and hence also the Scorpions) was to
enjoy political ‘independence’ in the sense that it
would not be subject to political direction by
government with respect to the exercise of its
investigative and prosecutorial functions in
individual cases.5 Of necessity, in order to fulfil
their mandate, the Scorpions were required to
work closely with the South African Police Service
11

(SAPS),6 as well as with some other law
enforcement agencies.7 But they were not subject
to control or direction by the SAPS Commissioner, and were directly accountable only to the
National Director of Public Prosecutions (NDPP).
During the first decade of the 21st century, the
Scorpions undertook a number of very high
profile investigations, and initiated prosecutions
for corruption against, among others, the SAPS
Commissioner8 and the president of the governing
African National Congress (ANC), Jacob Zuma,
who in 2009 became president of South Africa.9
At its national conference in 2007, the ANC
resolved that the Scorpions should be disbanded10
and their responsibilities transferred to a new unit
within the South African Police Service, accountable to its Commissioner.11 This was legislatively
accomplished through amendments to the NPA
Act12 and the SAPS Act13 in 2008. The new unit
was called the ‘Directorate of Priority Crime
Investigation’ (DPCI), and quickly came to be
known as the Hawks.
The decision to disband the Scorpions and replace
them with the Hawks, located within the SAPS
rather than the NPA, was highly contentious.14 In
2009 a private businessman, Mr Hugh Glenister,
initiated an action in the courts to have the
legislation that led to the disbandment declared
unconstitutional and invalid.15 After losing his
case in the High Court,16 he appealed against this
decision to the Constitutional Court, South
Africa’s highest court. In March 2011 the Constitutional Court, in a 5-4 decision, rendered its
judgment, which upheld the appeal and declared
the legislation establishing the Hawks unconstitutional and ‘invalid to the extent that it fails to
secure an adequate degree of independence for
the Directorate for Priority Crime Investigation.’17
The court gave the South African government 18
months in which to rectify this situation, during
which time the Hawks could continue to
operate.18
It is worth noting two features of the legislative
mandates of these two units that are potentially of
significance in appreciating the implications of
the Constitutional Court’s decision in the
12

Glenister case. In the first place, investigation of
corruption was not specifically mentioned in the
original legislative mandate of either the
Scorpions or the Hawks. As noted above, the
NPA Act specified the investigation of organised
crime as the primary mandate of the Scorpions,
while in the SAPS Act the primary mandate of
the Hawks is ‘to prevent, combat and investigate...
national priority offences,19 which in the opinion
of the Head of the Directorate need to be
addressed by the Directorate’. In each case,
however, the legislation did provide for the
mandate to be expanded to other specified kinds
of offences – for the Scorpions through a
presidential proclamation,20 and for the Hawks
through a reference by the National
Commissioner of the SAPS.21 The important
point here is that neither of these units was ever
conceived as a dedicated anti-corruption unit.
The second feature of the legislative mandates of
the two units concerns the role of the Executive
in determining these mandates. In the case of the
Scorpions, it was specified that a presidential
proclamation could expand the mandate to
include ‘offences or categories of offences’; this
seemed to leave open the possibility that the
president could require the Scorpions to
investigate a particular offence as well as any
category of offences. In the case of the Hawks, the
SAPS Act specifies that the mandate of the Hawks
is ‘subject to any policy guidelines issued by the
Ministerial Committee’ established to oversee this
unit of the SAPS. The legislation, however, is
silent as to what may or may not be included in
such ‘policy guidelines’, thus leaving open the
possibility that they could be very specific in
either mandating or prohibiting investigations by
the Hawks.
In this article we examine the historic decision of
the Constitutional Court in some detail and
consider possible implications for the character
and status of any anti-corruption agency that
might be established in South Africa as a result.
We also compare the Court’s approach with
provisions for anti-corruption institutions in two
other jurisdictions, Australia and Indonesia.
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THE GLENISTER JUDGMENT
As noted earlier, the nine-member South African
Constitutional Court split 5-4 in its decision in
the Glenister case. In summarising the opinions of
the majority and minority of the Court, we begin
by identifying the main points of agreement
among all the judges in the case. First, both
opinions reached the conclusion that the state is
under an obligation to establish an anticorruption institution that has a degree of political
‘independence’. Furthermore, both opinions
agreed that the source of this obligation arose not
directly from the state’s obligations under the
international anti-corruption instruments to
which it is a signatory, but from the state’s
Constitution, although they were not in agreement as to the precise nature and source of this
constitutional obligation.22 In this sense, the
Glenister decision can be regarded as specific to
the South African constitutional dispensation and
therefore not necessarily or readily applicable in
other jurisdictions. It was clearly greatly influenced by the Organisation for Economic Cooperation
Development’s (OECD) review of specialised anticorruption institutions, published in 2007.23
Beyond this, however, the majority and minority
opinions diverged with respect to what is required
to satisfy the requirement for ‘independence’ that
each identified. We consider each opinion in turn.

The minority opinion
For the anti-corruption unit to discharge its
responsibilities effectively in accordance with the
Constitution,24 and avoid undue influence,
institutional and legal mechanisms are needed to
secure ‘an adequate level of structural and
operational autonomy’ for the unit and its
members.25 The Constitution ultimately provides
the standards against which the adequacy of the
structures and location of the unit are to be
assessed.26
The SAPS Act27 stipulates the ‘need to ensure that
the Directorate [DPCI]... has the necessary
independence to perform its functions... [and] is
equipped with the appropriate human and
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financial resources to perform its functions.’28
The minority held that this provides ‘the
framework...[and] sets the standard against which
the proper implementation and application of the
provisions of chapter 6A must be assessed.’29
The minority identified the following provisions30
as indicative that the DPCI enjoys sufficient
independence and protections against undue
influence to satisfy the requirements of the
Constitution.
(1) The financial autonomy of the DPCI
gives it the necessary independence to
perform its functions.31
(2) The DPCI’s structural and operational
autonomy32 and the appointment of
the head of the DPCI are secured
through legal mechanisms, to prevent
undue influence.33
(3) Involvement of the NPA and NDPP in
investigations conducted by the
DPCI34 is a key element that enhances
the operational and structural
autonomy of the DPCI, as
‘investigators under the NPA Act do
not report to the National
Commissioner of Police or the head of
the DPCI.’35
(4) Parliamentary oversight over the
functioning of the DPCI36 and the
Ministerial Committee’s policy
guidelines relating to the functioning
of the DPCI.
(5) Judicial oversight through the
appointment of a retired judge who
investigates complaints to prevent
‘improper influence or interference’37
that may result in criminal sanctions.
(6) Legislative sanctions that criminalise
resistance, hindrance or obstruction of
a member of the police force in the
exercise of his or her functions, or
such actions intended to induce a
member not to perform duties or to
act in conflict with them.38
(7) Involvement of the executive,
legislature and judiciary in the
structures and operations of the DPCI
ensures that there are checks and
13

balances in relation to the independence of the DPCI, and that any
encroachment by a single branch of
government is checked by another.39

The majority opinion
In contrast to the minority opinion, the majority
interpreted paragraph 17B(b)(ii) of the Act
creating the DPCI, which refers to ‘the need to
ensure [that the DPCI] has the necessary
independence to perform its functions’,40 in the
following terms:
...[T]his injunction operates essentially as an
exhortation. It is an admonition in general
terms, containing no specific details. It
therefore runs the risk of being but obliquely
regarded, or when inconvenient, disregarded
altogether. This is because the interpretive rule
enjoins political executives to take the need to
ensure independence into account. At the same
time other provisions place power in their
hands without any express qualification –
power to determine policy guidelines and to
oversee the functioning of the DPCI.41

The majority went on to characterise this
‘interpretive injunction’ as ‘potentially feeble’ and
‘not sufficient to secure independence’ for the
DPCI.42 Indeed, this disagreement over the
significance of paragraph 17B(b)(ii)43 lies at the
heart of the different opinions of the majority and
minority opinions in this case.
The majority identified the following seven
features of the legislation as insufficient for an
independent anti-corruption unit:44
(1) No requirement that members of the
DPCI take an oath of office
committing to impartiality etc.
(2) No job security for members of the
DPCI, given the broad powers of the
SAPS Commissioner to discharge
persons to ‘promote efficiency and
economy’ or ‘otherwise... in the
interests of ’ SAPS. Nor does the
Commissioner himself enjoy adequate
security of tenure: ‘a renewable term of
14

office, in contradistinction to a nonrenewable term, heightens the risk that
the office-holder may be vulnerable to
political and other pressures’, and ‘the
absence of specially secured
employment may well disincline
members of the Directorate from
reporting undue interference in
investigations for fear of retribution’.
(3) The absence of statutorily secured
remuneration levels, which ‘gives rise to
problems similar to those occasioned
by a lack of secure employment tenure’.
(4) Decisions of the head of the DPCI, as
well as the power of the SAPS
Commissioner to refer offences or
categories of offences to the DPCI, are
subject to guidelines issued by a
Ministerial Committee. The majority
refer to the powers of the Ministerial
Committee variously as ‘untrammelled’,
creating ‘a plain risk of executive and
political influence on investigations and
on the entity’s functioning’, ‘unavoidably inhibitory’, not ‘conducive to
independence, or to efficacy’, ‘inimical
to independence’, and creating ‘the
possibility of hands-on management,
hands-on supervision, and hands-on
interference’.
(5) ‘Parliament’s powers [of oversight] are
insufficient to allow it to rectify the
deficiencies of independence that flow
from the extensive powers of the
Ministerial Committee. This diluted
level of oversight, in contrast to the
high degree of involvement permitted
to the Ministerial Committee in the
functioning of the Directorate, cannot
restore the level of independence taken
at source.’ Also: ‘[T]he Ministerial
Committee and the head of the DPCI
have power to determine what reports
to Parliament contain. This is a
significant power, which may weaken
the capacity of Parliament to ensure a
vigorously independent functioning
DPCI’. The majority also noted that
‘parliamentary committees function in
Institute for Security Studies

public... The Ministerial Committee by
contrast comprises political executives
who function out of the public gaze.
The accountability they seek to exact is
political accountability. It is inimical to
an independent functioning of the
DPCI’.
(6) The power to involve independent
prosecutors in investigations is at the
discretion of the National Commissioner of SAPS, who himself does not
enjoy adequate independence from
political influence… ‘it is a limping
and partial mechanism, which
underscores the inadequacy of the
arrangements to secure the overall
independence of the DPCI’.
(7) The complaints mechanism under the
statute ‘operates after the fact’ and
‘does not constitute an effective hedge
against interference’. The NDPP may
‘on reasonable grounds’ refuse to
accede to the complaints judge’s
request for information.
The majority did not set out a specific list of
requirements for the adequate independence of an
anti-corruption unit or agency, but these
requirements can only be inferred from their
accounting of the deficiencies of the current
legislation establishing the DPCI. Any new
legislation that may be introduced as a result of
the Glenister decision will presumably be open to
further scrutiny by the Constitutional Court,
should anyone choose to challenge its conformity
with constitutional requirements.

SOME INTERNATIONAL
COMPARISONS
Unlike South Africa, many countries have
established anti-corruption agencies that are
independent in the sense that they do not form
part of police or prosecutorial agencies. Britain,
for instance, established its Serious Fraud Office
in 1988.45 The Office has a mandate that includes
anti-corruption investigations, and has prosecutorial as well as investigative responsibilities. It is
accountable to the Attorney General, but is
SA Crime Quarterly no 39
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separate from the Office of the Director of Public
Prosecutions, which also reports to the Attorney
General. In 2006 Britain’s Serious Organised
Crime Agency was established. Its mandate also
includes anti-corruption investigations. It reports
to the Home Secretary (who is also the Minister
responsible for police), but is not part of any
police force and does not have prosecutorial
responsibilities.46
In this section we consider anti-crime agencies in
two other countries, Australia and Indonesia. We
have chosen these countries not only because we
are familiar with them, but also because they
compare interestingly with South Africa in terms
of the institutional architectures they have adopted
in light of their experiences with corruption. The
non-governmental organisation Transparency
International publishes a Corruption Perception
Index (CPI) based on surveys in countries around
the world each year, providing some evidence of
these experiences. In its 2011 CPI, on a scale of 0
(= highly corrupt) to 10 (= highly clean), South
Africa was assigned a score of 4.1; Indonesia was
assigned a score of 3.0; and Australia 8.8.47 These,
then, are countries where perceptions of
corruption vary considerably.48

Australia
Australia is a federal state consisting of six states
and two territories. Anti-corruption provisions
differ significantly between the different states,
and at the federal (Commonwealth) level. Five of
the six states (New South Wales, Queensland,
Tasmania, Victoria and Western Australia), as well
as the Commonwealth jurisdiction, have
established various independent anti-corruption
agencies, which are neither part of their police
services nor their prosecution services.49 In some
cases these are broad-based anti-corruption
agencies,50 with government-wide mandates, while
in others they are agencies specifically mandated
to address police corruption.51 In the state of
South Australia anti-corruption investigations are
the responsibility of the state police service.
Of the legislation establishing these Australian
anti-corruption commissions, only the most
15

recent legislation providing for the soon to be
established Independent Broad-Based AntiCorruption Commission (IBAC) in Victoria52
includes provisions specifically addressing the
issue of independence. Section 12 provides that
‘[t]he IBAC is not subject to the direction or
control of the Minister in respect of the
performance of its duties and functions and the
exercise of its powers’, and subsections 6 and 7 of
Section 13, Independence of the Commissioner,
provide that:
(6) Subject to this Act and other laws of
the State, the Commissioner has
complete discretion in the
performance or exercise of his or her
duties, functions or powers.
(7) In particular and without limiting
subsection (6), the Commissioner is
not subject to the direction or control
of the Minister in respect of the
performance or exercise of his or her
duties, functions or powers.
None of these independent agencies meets all of
the independence requirements that can be
inferred from the majority opinion in the
Glenister decision. But they do all score well on
those criteria that seemed to be of greatest
importance to the majority. Specifically, all these
agencies experience minimal direct government
(ministerial) oversight and direction, substantial
and robust parliamentary oversight and accountability,53 as well as being subject to audit
inspections to ensure compliance with the law
and respond to complaints.54 All publish detailed
annual reports.
These independent agencies, however, are not
cheap. The state of New South Wales, for instance,
has a population (7.23m) that is one-seventh the
size of the population of South Africa (50m).55 Its
Independent Commission Against Corruption
(ICAC) received just over $20m in government
funding in 2011, and its Police Integrity Commission (PIC) received just under $19m of such
funding in the same year.56 In considering these
costs, it must be borne in mind that the cost of
16

prosecuting corruption is borne by the offices of
Directors of Public Prosecutions rather than by
the anti-corruption commissions in each of these
states. For obvious reasons, it would be very
difficult to measure the cost effectiveness of these
independent agencies, and as far as we are aware
no one has yet succeeded in doing so, nor devised
a satisfactory methodology for the purpose.57

Indonesia
The role of the Komisi Pemberantasan Korupsi58
(KPK) as a central anti-corruption agency makes
it a particularly interesting institution to analyse
and compare with anti-corruption bodies
operating in South Africa, Indonesia and
Australia. While one single agency cannot operate
in isolation to effectively prevent corruption,
there may be a case for the usefulness of powerful
anti-corruption bodies where there have been
particular historical and political experiences of
corruption.59 The KPK has a significant mandate
that makes it a particularly powerful anticorruption agency in a country recognised both
domestically and internationally over time as
facing endemic corruption.
The establishment of the KPK in 2003,60 following
the demise of the Suharto regime,61 occurred in a
reform climate in which there was a demand for
enhanced effectiveness and efficiency of anticorruption efforts,62 with significant independence
from government.63 In contrast to most of the
Australian anti-corruption institutions discussed
previously, the legislation establishing the KPK
specifically enshrines its institutional independence from the Indonesian government with regard
to the performance of its duties and authority.64
The KPK’s budget has increased significantly each
year since it was first established. In 2010, its
allocation from the state budget was just over
Rp431bn (approx. ZAR377m). It receives
additional funding from external donors; for
example in 2010 this amounted to a further
Rp77.4bn (approx. ZAR68m).65
The KPK is both an investigative and prosecutorial body that can initiate cases and also take
over corruption cases from other agencies,
Institute for Security Studies

excluding those agencies from involvement and
requiring full disclosure of case information.66 A
reflection of the history of corruption within the
Indonesian government and public sector is the
provision that prevents the KPK from withdrawing
an indictment.67
The KPK coordinates other government
institutions involved in anti-corruption measures,
supervises their activities, conducts its own
investigations and prosecutions, implements
preventative measures, and monitors the
government and public sector.68 Within its
authority the KPK has wide-ranging investigative
powers, ranging from information requests to wire
tapping and financial and travel controls over
alleged perpetrators.69
Relevant to the majority’s apparent expectations for
independence in the Glenister case, there is
minimal direct oversight of the KPK by the
Indonesian government or parliament enshrined in
the enacting legislation. The legislation makes the
KPK responsible to the people and requires regular
and transparent reports to the President,
Parliament and State Auditor.70 In carrying out the
functions of the KPK members must uphold the
oath of office71 and perform the tasks with legal
certainty, transparency, accountability, proportionality, and in the public interest.72 The KPK is
legislatively required to have open access to
information.73
The legislation enshrines the institution’s autonomy
by stipulating that policies and procedures relating
to the authority of the KPK are to be determined
by the institution itself. Recruitment is
comprehensively detailed in the law,74 with
additional appointments and terminations
determined by the KPK.75 The KPK decides the
way in which corruption cases are handled.76
Given the KPK’s operational environment, the
institution has been largely successful. However,
early criticism of the KPK was that it avoided high
profile cases – initially cases selected by the KPK
were deemed by observers to be ‘easy’ and simpler
to prosecute.77 The selection of such cases is likely
to have been an important strategic decision,
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considering the KPK was newly established in a
setting likely to be hostile to its actions, as it would
have given the institution time to build a sound
track record and garner public support.78 In an
environment hostile to investigations into corrupt
activities, taking this approach may have ensured
the institution some longevity.
This is particularly interesting when considering
the period from 2008-09, when the KPK
investigated more high profile cases, with
prosecutions and convictions. Since then there
have been moves to reduce the independence and
powers of the institution.79 2009 saw fabricated
evidence against KPK commissioners,80 and moves
within Parliament to reduce the institution’s
prosecutorial powers.81 Powerful individuals under
investigation launched efforts to discredit both the
KPK and the Indonesian Anti-Corruption Court.82
Tools designed to protect the integrity of the
institution were used by prosecutors or police
linked to KPK investigations to manipulate and
weaken the anti-corruption institution. The ease
with which KPK operations can be restricted by
people in power is evidenced by the provisions that
allow for the suspension of KPK commissioners as
a result of police charges, and dismissal when or if
they are brought to trial.
Proposals for legislative amendments designed to
weaken the independence of the KPK have been
made to the Indonesian parliament. Concerns have
been raised that the elements of strength associated
with the institution, such as its combined
investigative and prosecutorial powers, will be
substantially weakened if its prosecutorial powers
are to be removed.83

CONCLUSION
The reasoning in the Glenister decision is
particular to the South African context, and
government and Parliament will need to devise a
new integrity system that will meet its
interpretation of constitutional requirements.
Nevertheless, consideration of the legislative
foundations of recently established anti-corruption
agencies in Australia and Indonesia might provide
some helpful clues as to how this challenge might
17

best be met. Our brief descriptions of the integrity
systems in these two jurisdictions highlight the
varied degrees to which independence is
legislatively enshrined, and sheds some light on
the issues facing independent commissions,
compared with units based in prosecutorial
(Scorpions) or police (Hawks) services.
Establishing one powerful anti-corruption commission84 seems to be a preferred strategy in the
immediate aftermath of anti-corruption scandals
and an endemic problem. But there appears to be a
growing belief that multi-agency ‘integrity systems’
in which, for instance, dedicated independent anticorruption agencies share responsibility with
police, prosecutors and ombudsmen, and are
themselves subject to robust parliamentary
oversight and regular audit and inspection, are
most likely to be effective. Such multi-agency
integrity systems may offer stronger resistance to
unwanted partisan control or influence, and
reduce opportunities for corruption, when
compared over time with ‘one-stop-shop’
agencies.85 The fact that neither the Scorpions nor
the Hawks were dedicated anti-corruption units
(each having much broader investigative – and, in
the case of the Scorpions, prosecutorial –
mandates) raises the question as to whether either
of these two models could be adapted to meet the
Constitutional Court’s implicit requirements for
political independence, and whether meeting those
requirements may necessitate the creation of a
dedicated anti-corruption criminal investigation
unit in South Africa.86
There does not appear to be any consensus on the
advantages and disadvantages of combining
investigative and prosecutorial responsibilities in a
single agency. In Australia the preference has been
against this, while in the UK and Indonesia it has
been embraced, although it has recently met with
some opposition (albeit with questionable motives)
in Indonesia. The majority in the Glenister
decision does not appear to express any preference
as far as meeting the requirements of the South
African Constitution is concerned.
Finally, there are the issues of cost and
effectiveness. The Australian experience illustrates
18

that establishing and maintaining dedicated
independent anti-corruption agencies tends to be
expensive even when their functions are limited to
investigation, monitoring and education, and that
no adequate methodology has yet been devised
for satisfactorily assessing either their effectiveness
or their cost-effectiveness. In this respect it is
noteworthy that none of these Australian agencies
entirely meets the ‘gold standard’ of independence
that may be inferred from the majority opinion in
the Glenister decision. This seems to have left the
South African government with the daunting task
of trying to determine, on the basis of little and
inadequate information, and no significant
research, what would be the best, affordable and
most cost-effective architecture for an integrity
system that would comply with the Constitution’s
requirements for independence, as interpreted by
the Constitutional Court.
To comment on this article visit
http://www.issafrica.org/sacq.php
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