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South African

Between 1995 and 2003, multiple legislative reforms made it more difficult for accused persons 
in South Africa to be released on bail. As a result, roughly one-third of South Africa’s total prison 
population is held in remand detention. Drawing on 22 months of ethnographic research in regional 
courtrooms in the Thohoyandou area, this article contends that long-term remand detention 
predisposes defendants to dismiss state-sponsored legal counsel in favour of self-representation. 
In ways distinct from questions of legal competence, self-representation proved prejudicial to 
defendants. I argue that trial delays and remand detention have a synergistic relationship that 
thwarts the cause of justice beyond concerns with defendants’ liberty interests. 
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Introduction

Between 1995 and 2003, several legislative 
reforms increased the number of people 
held in remand detention in South Africa’s 
prisons.2 Successive changes to the Criminal 
Procedure Act slowed the time it took for bail 
applications to be considered, making it more 
difficult for arrested people to obtain bail. This is 
especially the case for those accused of serious 
crimes like rape and murder who – while not 
technically disqualified from bail – must now 

demonstrate that the interests of justice are 

served by their release. This is an inversion of 

the earlier standard in which courts had to be 

satisfied that the interests of justice were served 

by continued detention.3 Defendants charged 

with such crimes confront a difficult statutory 

test for release.4 Courts have also justified 

categorically denying bail to undocumented 

migrants and poor and unhoused people on the 

grounds that the absence of a verified address 

constitutes a flight risk.5 Such ‘tough-on-crime’ 
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policies, legitimised by widespread fears of an 
unmitigated crime wave, made it more difficult 
for those charged with a crime to be released 
on bail. 

The predictable result of these reforms has 
been an increase in the remanded population. 
In 2020, the Department of Correctional 
Services estimated that more than 80% of 
remand detainees were ‘detained without 
an option of bail.’6 The population in remand 
detention peaked in 2000 at nearly 60 000 
people.7 While the absolute number of remand 
detainees has not reached that quantity again, 
remand detainees represent one-third of the 
total prison population in South Africa. 

Legal scholars writing about South Africa 
have documented the manifold injustices 
associated with remand detention, the most 
basic being the right not to be arbitrarily 
deprived of liberty, in line with Section 12(1)(a) 
of the Constitution. Additionally, remand 
detention imposes heavy social and economic 
burdens on detainees, their families and 
their communities.8 Those who are detained 
lose wages and employment and have their 
studies interrupted. Their families are deprived 
of the everyday caregiving and support of 
incarcerated loved ones. Detention also 
creates new expenses, like the costs of 
amenities that prisons should supply (e.g. 
toiletries, bedding) and expenses related to 
families' travel to the prison.9 

Remand detainees contribute to overcrowding 
in South Africa’s prisons, which are at roughly 
130% capacity by recent estimates.10 As Jean 
Redpath has shown, prison overcrowding 
is associated with an excess of ‘natural 
deaths.’11 Overcrowding facilitates the spread 
of infectious diseases like leptospirosis, 
tuberculosis, and HIV while producing tensions 
between imprisoned persons over limited 
space and resources. These tensions can 
result in interpersonal violence and death.12

Long-term remand detention compounds these 

injustices. Data on the duration of remand 

detention are not systematically reported. In 

2013, the Department of Correctional Services 

noted they could not estimate the average 

remand detention duration due to ‘system 

deficiencies’ with the Information Management 

Systems. Since then, DCS has not made 

publicly available statistics on the length of 

remand detention. Nevertheless, a disturbing 

picture emerges from reported fragments. 

In 2013, DCS admitted they had not achieved 

a target goal of reducing the average length of 

remand detention to 177 days.13 Subsequent 

reports on Section 49G applications are a useful 

proxy for estimating the length of detention. 

Section 49G of the Correctional Services Act 

entitles remand detainees who have been 

imprisoned for more than two years to have the 

matter brought to the attention of a concerned 

court.14 For the 2020/2021 reporting period, 

DCS submitted 8 431 applications for bail 

review pursuant to Section 49G, which suggests 

almost 18% of remand detainees had been in 

detention for a period exceeding two years.15 

Only 2.64% of these bail applications resulted 

in release or bail reduction.16 A 2022 Judicial 

Inspectorate for Correctional Services report 

found that 27 remand detainees had been 

incarcerated for seven years or more.17

There is an important relationship between 

pre-trial incarceration and the conduct of a 

fair trial. Lines of influence run both ways. 

On the one hand, pre-trial detention might 

foreclose a successful defence by limiting 

an accused person’s capacity to gather 

evidence, contact witnesses and consult 

with legal representatives.18 People in 

custody may feel undue pressure to accept 

plea deals for release, resulting in wrongful 

convictions.19 On the other hand, a fair trial 

is a speedy trial, and unreasonable delays 

have especially profound consequences for 
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remand detainees, whose arbitrary detention 

is prolonged by postponements.20 

Drawing on ethnographic research, this article 

argues for expanding our understanding of 

injustices associated with long-term remand 

detention. I present a series of case studies to 

demonstrate that lengthy trials create conditions 

in which desperate remand detainees dismiss 

their state-sponsored legal counsel and instead 

represent themselves.21 While electing to self-

represent is often framed as a right available to 

accused people, I show that self-representation 

in these instances is less a freely made choice 

than a decision compelled by the urgency of 

protracted detention.22 

The result is disastrous. Untrained in the 

law, unrepresented remand detainees are 

incapable of mounting a winning defence 

against seasoned prosecutors. Moreover, 

self-representation does not achieve the 

detainee’s goal of expediting his trial. As I 

show, the decision to dismiss legal counsel 

instead results in a far longer trial. This 

qualitative and exploratory research points 

to the need for further investigation of the 

relationship between long-term remand 

detention and self-representation.

Methods

The research presented in this article was 

conducted as part of a more extensive 

qualitative study of how survivors of sexual 

violence seek justice inside and outside South 

Africa’s criminal punishment system. Between 

2015 and 2018, I conducted 22 months of 

ethnographic fieldwork in regional courtrooms 

and other sites in the Thohoyandou area of 

Limpopo Province. This article draws explicitly 

from observations of rape trials prosecuted in 

criminal courtrooms and interviews with court 

officials.23 Sitting along the wall in front of the 

railing separating the gallery from the counsel 

tables and the magistrate’s bench, 

I documented the activities and speech of the 

courtroom in handwritten notes, including that 

which occurred on and off the record.  

I began research with the naïve intention 

of observing 15 complete trials. I could not 

accomplish this goal in the 135 days I appeared 

in court. While I viewed hundreds of hearings, 

I was able to track 73 trials involving 85 

defendants across three or more hearings. Of 

these, I observed eight men who elected to 

represent themselves. I offer these figures to 

shed light on my data and fieldwork but caution 

against interpreting these as definitive statistics 

on the frequency of self-representation.24 This 

was, in part, a methodological limitation of 

this ethnographic study, which was focused 

primarily on a narrative analysis of how 

survivors pursued remedy and redress after 

rape rather than a quantitative evaluation 

of case outcomes. As such, my research 

permissions did not extend to a comprehensive 

docket or court diary review. 

In addition to denying justice to the parties 

of a case, frequent postponements posed 

serious methodological challenges to accurate 

accounting. There were days when the court 

was unexpectedly not in session. On other 

days, the court’s roll might include eight cases, 

each remanded in quick succession, such 

that court was adjourned well before lunch. 

These were typically days when the court 

scheduled multiple defendants to make their 

first appearance and register their choice of 

legal counsel before being dismissed. Most 

days, the magistrate would spend the morning 

dismissing witnesses and remanding cases 

before hearing the evidence (and, if we were 

lucky, the cross-examination) of one witness 

for a single trial. Litigation was almost always 

concluded before the end of the workday. Many 

factors conspired to impede the progress of 

trials: the absence of witnesses, lawyers, or the 

magistrate; missing paperwork; audio-recording 
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equipment, broken, caught fire, or drowned 

out by the sound of heavy rains. The very 

phenomenon I document here, a long-term trial 

process with unpredictable postponements, 

made it challenging to observe every hearing of 

any given trial from start to finish.

Proceeding without counsel

Given the availability of free legal aid, legal 

scholars and practising jurists typically frame 

the decision to represent oneself against 

criminal charges as idiosyncratic. I often 

heard magistrates and prosecutors refer to 

self-representing defendants as ‘arrogant’ 

or ‘trouble-makers,’ characterisations that 

attributed the choice to proceed without counsel 

as one rooted in personality or temperament. 

Yet there was a striking pattern to the instances 

of self-representation I observed, pointing to the 

structural role of remand detention. 

Each of the eight unrepresented men whose 

cases I observed spent the duration of their 

trials, which dragged on for more than a 

year each, in remand detention.25 The sexual 

offences with which they were charged 

precluded the option of bail. Two had been in 

detention for three and four years. This was 

information they volunteered while representing 

themselves before the court and was confirmed 

by court officials. As we will see, defendants 

often remarked upon their experiences of 

detention during trial.

Critically, none of these men began their trials 

without counsel. All were initially represented 

through Legal Aid. As their trials wore on, 

they dismissed their public defenders. Three 

switched public defenders before eschewing 

Legal Aid altogether. The decision to switch 

Legal Aid personnel or self-represent was made 

reluctantly, after several postponements and at a 

juncture in the trial when a new delay was being 

discussed. The following account, documented 

on a bright summer afternoon in 2017, 

describes this dynamic. Late in the morning, a 
Legal Aid advocate approached the magistrate 
to tell her that he had started feeling sick and 
would need to leave early. She didn’t reply, 
instead waiting for the prosecutor to introduce 
the case on the record officially. Gesturing to 
the public defender, the magistrate instructed, 
‘Proceed.’ ‘The defence is not feeling well, 
and I ask that the matter be postponed.’ The 
magistrate turned to the prosecutor, ‘State?’ 
Shuffling his papers, the prosecutor replied, ‘I 
have no objection.’ This exchange was then 
translated into Tshivenda for the benefit of 
the litigants and witnesses. In the accused’s 
dock, the defendant, who I will call Mashudu, 
stood up.26 It was the first he had heard of this 
postponement. Mashudu raised his hand, ‘I am 
asking that the remand date be a nearer one 
because I am very tired.’

At this stage, Mashudu, charged with rape, had 
been in remand detention for longer than a year. 
The trial had already lasted 11 months and had 
encountered a string of postponements. The 
magistrate announced that the next possible 
court date was 73 days away. Mashudu raised 
his hand again. The magistrate asked the public 
defender to attend to his client. Before he could, 
Mashudu objected, addressing the magistrate 
directly, ‘If [my public defender] cannot proceed, 
then I will represent myself. I have five children 
who are supposed to have uniforms next year.’ 
The magistrate warned him that dismissing his 
public defender would disadvantage him in the 
proceedings. Mashudu confirmed that it wasn’t 
his desire to dismiss his advocate. He asked 
if it would be possible to defend himself only 
for the day, with the advocate watching from 
the bench. The magistrate told him that such 
an arrangement was not possible. They went 
back and forth like this for several minutes, with 
Mashudu proposing that his lawyer provisionally 
participate in some limited fashion so that the 
trial might continue. The magistrate rejected 
these requests. Disheartened, Mashudu finally 
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confirmed, ‘I will proceed on my own.’ ‘Are you 

sure?’ asked the magistrate. Shaking his head, 

he sighed, ‘I am tired. Let’s proceed.’ 

A postponement precipitated Mashudu’s choice 

to self-represent. This was true for the other 

self-representing defendants I observed as 

well. These delays were sometimes caused 

by a public defender’s absence or inadequate 

preparation, such as when a Legal Aid advocate 

requested more time to review the docket. 

Delays might result from the perception that 

a public defender was prolonging the trial by 

introducing or conceding to a time-consuming 

course of legal action. One accused person 

dismissed his public defender for assenting 

to the relocation of the prosecution to a 

new courtroom under the authority of a new 

magistrate. In these moments, defendants 

were vocal about their unhappiness with the 

speed of the trial and explicit in framing their 

refusal of counsel as a means of expediting 

the prosecution. To these remand detainees, 

dismissing legal representation was the only 

option to move the trial along.27

In these moments of crisis, defendants 

were simultaneously drawing attention to 

unreasonable trial delays and the injustice of 

arbitrary attention. However, their complaints 

about years-long detention did not trigger a 

bail review process. Unlike foreign jurisdictions, 

notably the European Court of Human Rights, 

South African jurisprudence is not governed 

by maximum custody limits and automatic bail 

review.28 Magistrates might have interpreted 

these defendants’ appeals in terms of Section 

342A(1)-(6) of the Criminal Procedure Act, which 

empowers courts to investigate unreasonable 

trial delays. The statutory test for what 

constitutes an unreasonable delay includes the 

duration of the delay, the effect of the delay on 

the personal circumstances of the parties, and 

the potential the delay has to prejudice evidence 

or undermine the administration of justice.29 

Once a determination has been made that a 

delay is unreasonable, the judge may strike the 

matter off the roll or close the case of the party 

responsible for the delays. 

In these courtrooms, defendants were 

unambiguous in their frustration with the 

pace of prosecution. While remand detention 

is not enumerated in the Section 342A(2) 

unreasonableness test,30 lengthy remand 

detention no doubt adversely affected the 

personal circumstances of the defendants, as 

was the case with Mashudu and his five children. 

Critically, remand detention made postponements 

so unbearable that they provoked defendants 

to proceed without counsel, a consequence 

that prejudiced evidence and undermined 

the administration of justice in ways I detail 

below. And yet, these critical moments did not 

precipitate a serious interrogation of whether the 

trial’s duration was unreasonable. Magistrates 

instead took the application to self-represent at 

face value and granted it.

I am not trying to suggest that all remand 

detainees who endure exceptionally long trials will 

necessarily dismiss their legal representatives. I 

observed numerous rape trials in which detained 

defendants endured years of postponements 

without dismissing counsel. Nor am I trying to 

suggest that other factors do not play a role in 

the decision to dismiss counsel. Notably, sharing 

a courthouse cell with a defendant who had 

already decided to self-represent seemed to pave 

the way for the decision to dismiss counsel. This 

association was common knowledge amongst 

Thohoyandou legal practitioners. Nevertheless, 

postponements in the context of an already 

lengthy trial created conditions that made it far 

more likely for a defendant to be unrepresented.

Double bind of self-representation

Most defendants in the courtrooms I observed 

were represented by Legal Aid South Africa –

only a small minority elected to pay for private 
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representation. Thohoyandou area litigants 

hailed from poor, rural communities with few 

opportunities for stable full-time employment. 

Jurists took for granted that defendants would 

require legal aid, and means-testing was an 

informal affair. A defendant’s oral affirmation 

that they could not afford counsel was sufficient 

proof of need.31 

Offering free legal representation to those 

otherwise unable to pay for it is widely viewed 

as essential to ensuring a fair trial. This was not 

always the case. Under apartheid, defendants 

of colour were very rarely represented in 

criminal prosecution. While apartheid-era 

courts observed the right to legal counsel, 

access was conditioned mainly on one’s ability 

to find representation and pay for it.32 In South 

Africa today, self-representation is no longer 

a choice prompted by financial necessity. 

While legal counsel is still not an absolute 

right, criminal defendants have a constitutional 

right to legal representation,33 a right given 

substance by the 2014 Legal Aid South Africa 

Act, which created a national legal aid scheme 

staffed by professional public defenders who 

offer their services to indigent litigants. The 

country’s legal aid budget is relatively large 

for a middle-income country and far exceeds 

investments in other African countries. Indeed, 

the country’s legal aid spending per individual 

defendant is comparable to wealthier European 

countries and on par with public spending in 

the United States.34 

Self-representation is a double-edged sword. 

On the one hand, self-representing defendants 

are untrained in navigating technical legal 

procedure and preparing compelling legal 

arguments. They are often forced to do this in 

a language with which they are also unfamiliar. 

In the majority Tshivenda-speaking area where 

I did research, this meant dockets were largely 

inscrutable to unrepresented defendants, if 

they were even made available in full. Beyond 

language issues, self-representing defendants 

often dwelt on immaterial issues. For example, 

one unrepresented remand detainee implied 

that the testimony of a police witness could 

not be trusted because he was responsible for 

confiscating his cell phone and cash on his arrest. 

Unrepresented detainees failed to call witnesses 

or adduce relevant evidence, sometimes because 

they didn’t see its importance and sometimes 

because they could not do so from prison. While 

prosecutors often performed this legwork for 

self-representing defendants, they resented it 

and sometimes let such requests fall through the 

cracks.35 During an adjournment, I inquired with 

a prosecutor whether he managed to contact 

a self-representing defendant’s witness. He did 

not answer, only muttering angrily, ‘I am tired of 

running errands for him.’ In a different trial, a self-

representing defendant repeatedly complained 

about the poor quality of audio-recording 

transcriptions taken from earlier portions of the 

case when a public defender was representing 

him. Lengthy portions of the complainant’s 

testimony had been inaudible and didn’t appear 

on the transcriptions.36 No effort was made to 

assist him in filling in the blanks. 

On the other hand, self-representing defendants 

did not necessarily assist themselves by 

demonstrating competence. Legal facility was 

often attributed to a deep familiarity with the 

legal system arising from prior encounters 

with the law. On one occasion, I expressed 

surprise and admiration to a magistrate after 

observing a self-representing defendant pursue 

a compelling line of questioning with a witness. 

The magistrate laughed, ‘he has been here 

before.’ This defendant’s relatively strong 

performance led the magistrate to conclude that 

the defendant must be a serial offender. In this 

way, a successful defence could be prejudicial 

for the accused who mounted it himself. 

For the most part, though, the defences lodged 

by unrepresented remand detainees were 
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very poor. Of the self-representing remand 
detainees whose cases I was tracking, I only 
observed verdicts for four, all of whom were 
found guilty and sentenced to the prescribed 
minimum. ‘Time served’ was not applied to 
reduce these sentences.37 Given the direction 
of the remaining four cases and the sorts of 
offhand comments made about them in the 
hallways, I would guess the remaining four 
also ended in guilty verdicts (if the cases have 
been finalised at all). I am not trying to suggest 
that the outcome of these cases would have 
necessarily differed had they been professionally 
represented throughout their trials, although it is 
possible. Minimally, this link between long-term 
remand detention and self-representation raises 
questions of procedural justice. 

Self-representation 	
compounds postponements

Self-representing remand detainees saw 
dismissing their professional legal counsel 
as a means of moving the trial along more 
quickly. But in eliminating one source of 
delays, they unwittingly signed on to a host 
of new delays. Magistrates and prosecutors, 
in seeking to level the playing field for self-
representing defendants, adopted unusual 
measures to ensure a fair trial. Some of these 
measures implied relatively insignificant delays, 
such as lengthy explanations of the charges, 
competent verdicts, relevant minimum 
sentences, and the purpose of examinations, 
cross-examinations, closing arguments, and 
sentencing hearings. Such explanations, 
mandated by the Criminal Procedure Act, 
were longer than those typically addressed to 
professionally represented defendants.

However, some attempts at creating a fair trial 
introduced delays of weeks and months. With 
an eye toward possible appeals, prosecutors 
and magistrates attempted to demystify the 
docket for the self-representing defendant by 
calling to court a series of police functionaries 

to testify about the quality of the investigation. 

It is not unusual for police officers to testify 

during trial, but the quantity of police witnesses 

called to aid the state’s case against a self-

representing defendant was significantly greater. 

Efforts were made to call all police officers who 

participated in evidence collection, custody and 

analysis, no matter how small their role. 

A prosecutor explained the reason for the 

unusual number of witnesses called in cases 

against self-representing defendants. The 

integrity of the state’s case relies on maintaining 

the chain of custody, which is documented 

in the docket. In a typical trial where a 

professional lawyer (often a Legal Aid advocate) 

represents a defendant, the prosecutor and 

the defence agree before the trial to take 

the docket at face value, representing an 

appropriately conducted investigation. In such 

trials, signed police forms constitute proof of 

proper evidence collection and, therefore, imply 

the reliability of the evidence. Testimony from 

the individual police bureaucrats responsible for 

compiling, storing, transporting, and analysing 

evidence is, thus, unnecessary.38

By contrast, in cases where the defendant 

had dismissed legal counsel, it was generally 

accepted that the court should call forth 

everyone who could attest to the minutiae 

surrounding the investigation. Trotting out every 

individual responsible for currying, compiling 

and interpreting evidence was meant to allow 

defendants to identify and highlight problems 

with the investigation. This practice of calling 

chain of custody witnesses was envisioned as 

a way to unpack the docket more transparently, 

including demonstrating the proper completion 

of bureaucratic forms. Unfortunately, defendants 

were not trained to evaluate whether this was 

the case, and they also often struggled with the 

fact that the documents were typically written in 

English – a language in which most defendants 

were not fluent. 
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Police chain of custody witnesses were as 

vulnerable to delay as any other. In scheduling 

police witnesses, prosecutors had to 

accommodate the work schedules of police 

stations unable to lose multiple officers for 

a morning and to reconcile these schedules 

with an already packed court roll. This meant 

staggering police testimony across weeks. 

Once scheduled, the testimony of police 

witnesses, like that of other witnesses, was 

subject to unexpected absences. These might 

include sickness, problems with over-booked 

police transport, or the demands of a pressing 

police matter.  

Critically, the reasons that particular police 

witnesses were being called were often lost 

on defendants. In the trial against Ronewa, 

for example, the prosecutor called four 

police officers who assumed different roles in 

transporting a rape kit from a Thohoyandou 

trauma centre to a locked storage room in a 

Thohoyandou police station and then on to 

a forensic laboratory in Johannesburg. Each 

officer played some part in the journey of 

this rape kit. Taken together, their testimony 

might have afforded Ronewa an opportunity 

to ask about moments when the kit was left 

unattended in an insecure environment where 

tampering might have occurred. But he did 

not approach these witnesses with this line of 

legal argumentation. Ronewa instead levelled 

immaterial accusations, denouncing one officer 

as a liar because he could not recite the rape 

kit’s serial number from memory. It made for an 

exhausting morning of futile challenges. 

When the court returned after adjourning for 

lunch, the prosecutor called a crime scene 

photographer to the witness stand. He quickly 

asked about the photographer’s role in the 

investigation before ceding to Ronewa’s cross-

examination. The magistrate instructed Ronewa 

on the purpose and method of questioning. 

As Ronewa began, the court officials braced 

themselves for what might follow. ‘Are the 
photos in the album because I committed 
the crime?’ Ronewa started. A bit befuddled, 
the witness responded, ‘It is because I am a 
photographer. It is my duty.’ ‘So you cannot tell 
the court I committed the offence? Only that 
you were doing your job?’ ‘Yes,’ the witness 
agreed. ‘That is all,’ Ronewa sat down. A 
wave of relief passed through the court. The 
magistrate congratulated Ronewa, ‘I am glad to 
see you now see what is going on.’ 

This is critical. These additional police witnesses 
did not pave the way to self-representing 
defendants’ acquittals. Nor did prosecutors or 
judges entertain the possibility that they might. 
When the magistrate told Ronewa, ‘I am glad 
to see you now see what is going on,’ she was 
not praising him for having identified some error 
in evidentiary procedure. On the contrary, she 
applauded him for recognising the irrelevance 
of the witness to the state’s case and swiftly 
concluding his questions. In doing so, he had 
finally joined everyone else to recognise that 
these proceedings were purely perfunctory. 

Conclusion

In this article, I have argued for expanding how 
we conceptualise the injustices associated with 
long-term remand detention. In Thohoyandou 
regional courtrooms, long-term remand 
detainees resort to dismissing their professional 
legal counsel to expedite court proceedings. 
Unrepresented, their defence flounders. 
Ironically, the decision to self-represent seems 
to extend the length of the state’s case and 
the defendant’s time in remand detention, 
as prosecutors and magistrates adopt time-
consuming measures to ensure a fair trial. The 
implication is that trial postponements do not 
simply prolong arbitrary detention. Instead, the 
longer an accused person awaits trial, the more 
elusive fairness becomes. At no point during 
my observations were these delays scrutinised 
by jurists and found to be unreasonable. Quite 
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apart from liberty interests, trial delays and 
remand detention have a synergistic relationship 
that thwarts the cause of justice. 

Bail reform is needed in addition to structural 
changes to address case backlogs.39 
Elsewhere, the manifold injustices of long-
term remand detention have provoked many 
foreign jurisdictions to institutionalise maximum 
custody limits and automatic bail review. These 
are legislative reforms that are much needed. 
Whether there is political appetite to pass such 
reforms is a different question. While we wait on 
these reforms, justice-minded jurists might take 
a remand detainee’s choice to self-represent as 
an act of desperation that indexes a trial that 
has gone on too long. 
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