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Editorial

Hard questions, big challenges

Kelley Moult and Diane Jefthas

kelley.moult@uct.ac.za
diane.jefthas@uct.ac.za

http://dx.doi.org/10.17159/2413-3108/2018/vOn65a5612

Hard questions, big challenges — the articles in this edition of the South African Crime Quarterly
(SACQ) are a vivid illustration of the ways that South Africa’s enduring problems remain perennially,
persistently present. Andrew Faull pointed out in his editorial of a year ago (SACQ, September 2017)
that South Africa’s democratic gains were under threat from a number of quarters: commercial
crime, state capture, collusion and abuse. A year on, some of these issues may feel a little like old
news, as the reporting cycle (or possibly more accurately, our attention) has moved on from the
#Guptaleaks to questions of land, expropriations, elections and, perhaps most uncomfortably,
sexual harassment.

Certainly, these problems are not new. The period since our last edition marked the sixth anniversary
of the Marikana massacre, which took place on 16 August 2012, where 34 platinum miners who
were on strike for better wages and improved living conditions were shot and killed by South African
Police Service (SAPS) members. Six years on from the tragic events of that Thursday and there

are still critical questions about who gave the order to shoot to kill at Marikana and consequently,
who from the SAPS will be held accountable for what transpired. A commission of inquiry into the
massacre, chaired by Judge lan Farlam, released its report in June 2015, finding that there should
be additional investigation (and possible prosecution) by the National Prosecuting Authority (NPA)
into those responsible for the killings — both police and strikers.

Sexual harassment in the workplace has been highlighted by feminist scholars, including
criminologists, for at least four decades. It is also not a uniquely South African affliction, as the global
#MeToo movement attests. However, despite a progressive enabling legislative framework and
significant policy attention early in our democracy, sexual harassment (and sexual offences more
broadly) remains one of the country’s pervasive, and silent, silencing scourges. Recent events have
brought public scrutiny of the ways in which South African society tolerates this patriarchal exercise
of power over women. We have watched as vaunted businesses, trusted civil society organisations
and their leaders — those customarily lauded for speaking truth to power — have been accused and
vilified as perpetrators, enablers and silencers. Cleavages have opened up as the backlash against
the outing of these behaviours has taken hold: shifting blame onto the survivor, decontextualising
their experiences, creating false equivalences between the systematic harassment of women

and instances of women who sexually harass men, and holding up flawed disciplinary processes
as impartial and fair." Conversations are happening around the country on what the appropriate
response is.
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Perhaps in a year we will reflect on these as moments passed; as little more than poignant
anniversaries. Hopefully not. Rather, we should use these opportunities to challenge our democracy
to live up to its promise — by owning up to the vulnerability of victims in our country, to the insecurity
of our children, to the tenuous safety of communities, to the enormously compromised position

of many of our workers. The articles in this edition of SACQ focus the research spotlight on a
number of these issues, filling gaps in our empirical understanding of these ‘sticky problems’: the
events at Marikana Scene 2, bank associated robbery, sentencing in sexual grooming cases where
complainants are under the age of 16, and the use of illegally-obtained evidence under the proposed
Traditional Courts Bill. These articles build on conversations in the field — including on the pages of
SACQ — about gaps in policy and legislation, implementation, research and knowledge.

This issue

David Bruce presents an analysis of statements from the injured and arrested strikers taken by the
Independent Police Investigative Directorate in the five days immediately after the Scene 2 massacre
at Marikana at which 17 of the fatal shootings took place. By examining data from the contents of
these statements, as well as the circumstances in which they were taken, the article interrogates the
assertion that ‘strikers were shot by police while surrendering or injured at Scene 2'.2 Bruce argues
that, taken as a whole, the statements are a reliable source that suggests that some of the strikers at
Scene 2 where indeed shot while surrendering.

Robert Doya Nanima extends the conversation on the latest version of the proposed Traditional
Courts Bill (TCB), analysing the admission of evidence obtained through human rights violations.
Nanima reviews the current Bill, and reflects on the challenges that arise with regard to evidence
obtained in this way, discussing the practical difficulties of applying section 35(5) of the Constitution
of the Republic of South Africa under the TCB’s framework. Nanima finds that the Bill does not
properly provide a satisfactory mechanism to evaluate evidence in criminal cases before it is
admitted, and therefore does not safeguard against over-zealous ‘prosecution’ and ensure human
rights protections for accused persons.

Mahlongonolo Thobane and Johan Prinsloo discuss ‘bank associated robberies’ — robberies (or
attempted robberies) of cash that are committed against a bank client while en route to or from a
bank or ATM. A relatively unknown phenomenon in public discourse on crime in South Africa, these
robberies are of particular concern to the banking industry and criminal justice practitioners owing to
their violent, traumatic nature and dramatic increase that put the general public at risk. Thobane and
Prinsloo discuss the dynamics of bank associated robbery and its interrelationship with the so-called
trio crimes of home invasions and robbery, business robberies and vehicle hijacking. They argue that
these crimes increase perceptions about the violent nature of crime in South Africa and its increasing
incidence, which place a huge burden on the criminal justice system.

Nicole van Zyl considers whether evidence of sexual grooming influences the decisions of South
African courts when passing sentence on offenders who have been found guilty of sexual assault
or rape of children. The article addresses three themes in the sentencing of these cases — the lack
of violence, the apparent consent of a child under 12, and the appropriateness of correctional
supervision as an alternative to custodial sentencing — and examines whether or how the
characteristics of sexual grooming form part of these decisions. The article argues that evidence of
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grooming should play a more important role in sentencing decisions, providing context on the nature
and impact of the crime that the court is asked to consider.

Elrena van der Spuy reviews Anneliese Burgess'’s book, Heist! South Africa’s cash-in-transit
epidemic uncovered, published in 2018 by Penguin Random House. She concludes that the book
is ‘riveting and troubling reading’ that brings a ‘disciplined inquiry to a complex issue of organised
criminality’ through an examination of 10 case studies. Van der Spuy lauds Burgess’s work for its
robust data gathering, its detailed portrayal of the actors and groupings involved in heists, their
modus operandi and their justifications for engaging in the so-called seductions of crime. Van der
Spuy concludes that Heist! sheds light on the connections between the illicit and licit, and the
interplay of structure and agency that enables this kind of criminality.

Finally, this edition’s On the Record presents a conversation between Nicolette Naylor (Director, Ford
Foundation for Southern Africa) and Sibongile Ndashe (Executive Director: The Initiative for Strategic
Litigation in Africa) on the role of the law in responding to sexual harassment in the workplace.

Notes

1 M Judge, ‘Watch where you put your hands, oafl’ Mail & Guardian, 31 August 2018, https://mg.co.za/article/2018-08-31-00-watch-
where-you-put-your-hands-oaf (accessed 24 September 2018).

2 Marikana Commission of Inquiry, Written submissions of the South African Human Rights Commission regarding ‘phase one’, 29
October 2014, 474.
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Shot while
surrendering

David Bruce*

davidbjhb@gmail.com

Strikers describe Marikana
Scene 2

http://dx.doi.org/10.17159/2413-3108/2018/vOn65a3049

This article is concerned with the events of 16 August 2012 at the Lonmin Marikana mine in the
North West province, when members of the South African Police Service killed 34 people, most of
whom were striking mineworkers. These killings, now widely referred to as the Marikana massacre,
are regarded not only as a tragedy but also as an event of great significance in South Africa’s
contemporary history. A commission of inquiry was held into the killings, but it did not reach any
conclusions about what had happened at the second massacre site, commonly referred to as
Scene 2, at which 17 of the fatal shootings took place. While these events are now the subject of
an investigation by police oversight and criminal justice agencies, we cannot assume that this will

reveal the truth about the killings at Scene 2. To add to our understanding of the events at Marikana,
this article analyses statements from the injured and arrested strikers taken by the Independent

Police Investigative Directorate in the five days immediately after the massacre. This article examines
data from the statements, and the circumstances in which these statements were taken, in order to
interrogate the assertion that ‘strikers were shot by police while surrendering or injured at Scene 2°."
It concludes that, taken as a whole, the statements are a reliable source of information that some of

the strikers at Scene 2 were indeed shot while surrendering.

On 16 August 2012, 34 men, most of them
mineworkers? who were on strike for higher
wages at the Lonmin Marikana platinum mine in
North West province, were killed by members
of the South African Police Service (SAPS).

This incident, which has come to be known as
the Marikana massacre,® followed a week of
conflict at the Lonmin mine. At the time of the

* David Bruce is an independent researcher specialising in policing
and criminal justice and a visiting research fellow at the School of
Governance at the University of the Witwatersrand. The research
on which this article is based was made possible by financial
support from the Open Society Foundation and the Institute for
Security Studies. Opinions and conclusions are those of the author.

massacre there had already been 10 deaths

in strike-related conflict. Two SAPS members
and three strikers were killed in a confrontation
between police and strikers on Monday 13
August. In other incidents between Sunday 12
and Tuesday 14 August, two Lonmin security
guards, one striker and two other mineworkers
were also killed. Altogether seven of these
people — including the two SAPS members and
five others — are known to have been, or are
likely to have been, killed by strikers.

The massacre on 16 August took place during
two distinct shooting episodes. One of these
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occurred just before 4 pm (15h54). The other,
at a location 500 m away from the first, started
15 minutes later, at about 16h09. In each of
these episodes 17 people were killed — 34
people in total. These two episodes have come
to be known as (crime) Scene 1 and Scene 2.
This article focuses on aspects of the evidence
regarding the killings at Scene 2, provided in
statements taken by the Independent Police
Investigative Directorate (IPID)® from injured

and arrested strikers in the days immediately
after the massacre. Some of these statements
contain allegations that some of the people shot
at Scene 2 were shot while surrendering. This

article assesses the reliability of these allegations.

The official response to the strike

The strike was an unprotected one that took
place outside of the formal collective bargaining
process. Although the strikers were acting as
an autonomous group,® the strike occurred
amid conflict between the National Union of
Mineworkers (NUM), then the dominant labour
union in mining and one of the biggest unions
in South Africa, and an emergent union, the
Association of Mineworkers and Construction
Union (AMCU), over supremacy within the
platinum industry. In the aftermath of the
commodities boom, Lonmin itself was in financial
trouble” and therefore strongly resistant to the
possibility of a pay increase, particularly one
that was being demanded by an informally
constituted group of workers.

A complex mix of factors combined in shaping
the official response to the strike. On the one
hand the violent nature of the strike itself,
particularly the killing of the two police officers
on the 13™, appears to have hardened attitudes
towards the strikers. The position and influence
of Cyril Ramaphosa, then a non-executive
director of Lonmin and senior member of the
ruling African National Congress’s National
Executive Committee, also contributed to the
sense of urgency about responding to the
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matter. The strike was seen as a threat to the
interests of the NUM itself, at the time one of
the largest members of the Congress of South
African Trade Unions and therefore an integral
and important member of the ruling political and
labour ‘tripartite’® alliance. There was additional
anxiety in official quarters that the strike might
be exploited by a charismatic political leader,
Julius Malema. Malema had previously been
president of the ruling party’s Youth League,
but at the time of the strike had recently been
expelled from the party and had started to
position himself as an adversary of both the
ruling party and its president, Jacob Zuma.
Earlier in 2012 he had intervened during a strike
at the Impala platinum mine and was regarded
by some as having defused the situation.® There
was concern that he might also obtain credit
for resolving the situation at Marikana. The
combined consequence of these factors was
not only that the strikers were regarded with a
degree of antipathy but also that bringing an
end to the strike, if necessary by force, was
treated as an urgent matter.

Understanding the
Marikana massacre

After the massacre, a commission of inquiry
was appointed by Zuma. The report of the
Marikana Commission of Inquiry was submitted
to the president at the end of March 2015

and released to the public in June 2015.
Notwithstanding the findings of the commission,
the Marikana massacre and the series of
confrontations that preceded it remain a source
of controversy.

The killings by police that occurred on

16 August have been justified by some
commentators with reference to the killings and
other violence perpetrated by people who were
involved with the strike over the preceding days.
For instance, during a public address the day
before he released the report of the Marikana
Commission, Zuma had said that ‘the Marikana



miners were shot after kiling people’.™® The
report of the Marikana Commission itself refers
to the violence on the part of the strikers as a
major contributing factor to the subsequent
events.! The tendency to allocate responsibility
for the massacre to the strikers is reinforced

by the fact that, for many people, their
understanding of what took place at Marikana
has primarily been shaped by the television
footage of the shooting at Scene 1. Viewers of
this footage are likely to believe that it shows
police shooting strikers who are attacking them.
[t is not widely known, for instance, that the
strikers ran towards the line of armed SAPS
members only after teargas, stun grenades and
rubber bullets had been fired behind, and into
the side of, the group of strikers.'? This is likely
to have propelled them towards police lines.

On the other hand, many people have
expressed anger about the massacre, calling
for those responsible to be held accountable.'®
Considerable attention has been drawn to the
political influences, including the likely role of
political leaders, on the decision that police
should disarm the strikers.™ The massacre

has also been characterised as a product

of reckless decisions made by the senior
leadership of the SAPS, a breakdown in the
senior command structure of the police at
Marikana,'® and ‘toxic collusion” between the
SAPS and Lonmin.'® Others see the massacre
as a product of deficiencies of public order
policing, or other aspects of the policing system
in South Africa.’ At the broadest level, the
massacre has been depicted not simply as

the result of human agency but as a result of
‘the structural violence of apartheid ... [which]
remains a feature of the migrant labour system
on which the mining industry, including platinum
producers like Lonmin, continues to depend’.'®

Many of these perspectives are relevant to
understanding the events at Marikana in August
2012. At the same time, key questions remain

unanswered, and there is no broadly accepted
explanation for what happened at Scene 2. Acts
of violence can never purely be understood in
terms of structural factors, and the actions of
subordinates can also not be understood simply
in terms of the decisions of their leaders.™

This is especially pertinent to the killings at
Scene 2. The evidence indicates that this part
of the police operation was unplanned, with

an absence of any significant command and
control.?

The shootings at Scene 1 and Scene 2

All of the people who were killed at Scene 1
were shot in a single 12-second-long volley

of simultaneous gunfire by 49 or more SAPS
members, including 47 members of the SAPS
Tactical Response Team, one Public Order
Policing unit member and at least one SAPS
member whose identity is unknown.?' Almost all
of the police shooters were standing in a single
line facing the oncoming strikers.?? Although
Scene 1 was the subject of extensive scrutiny
at the Marikana Commission, it did not come
to any conclusions about whether the strikers
had been attacking the police when the police
opened fire on them. The Commission did,
however, conclude that SAPS members who
fired their weapons at the strikers during Scene
1 ‘had reasonable grounds for believing they
were under attack’,?® although some of them
may have exceeded the bounds of reasonable
private defence.?* A number of news agencies’
television crews captured footage of the incident,
including from just behind the police line, which
not only helped to clearly establish the basic
facts of the shooting but also greatly improved
the commission’s ability to analyse the incident.

The second shooting episode is entirely different.
At Scene 2, the strikers who were shot were not
concentrated in a single group or procession,
and the police shooters fired at the strikers from
a number of different positions.? Although a
similar number of rounds were used by police
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at both incidents,?® the shootings at Scene 2
extended over a period of 11 minutes compared
to just over 12 seconds at Scene 1.2 There

is also only evidence about the location from
which 29% of these rounds were fired.?®

The shootings at Scene 2 started close to 15
minutes after the shooting at Scene 1. Many of
the strikers fled in a westerly direction after the
first shooting. Some of their statements indicate
that they tried to flee towards the informal
settlements on the far west side, but went to
hide instead in the Scene 2 area when they saw
police approaching from that direction.?® Two
other groups of police were approaching at the
same time from the east and south.®® While this
aspect of the police operation was unplanned it
meant that strikers at Scene 2 were effectively
surrounded, although the police who were
involved themselves did not know this.

The Scene 2 area is roughly circular, with

a diameter of about 200 m. A formation of
large rocks lying north to south (‘the high
rocks’) stands in a fairly central position and is
identified by some people as a koppie (it was
referred to as ‘Koppie 3’ or the ‘small koppie’
at the commission). Other parts are covered in
grass. To the west of the southern end of the
high rocks is an area that is strewn with large
boulders. This part of the Scene 2 area was
overgrown by thick bushes and small trees at
the time of the massacre. It is referred to by
some as the ‘killing zone’.%!

Analysis of the events of Scene 2 has identified
a number of distinct groups of victims.®? The
largest of these groups is comprised of 11

of the 17 deceased, all of whom were fatally
injured in the ‘killing zone’ area.®® As described
in the report of the Marikana Commission, this
group was ‘killed in what can be described as
a crevice in a rocky area ... where they appear
to have sought refuge during the operation’.3*
Some of the photographs that were taken from
police helicopters during the Scene 2 shootings
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show striking workers huddled in this area,
apparently trying to take cover from the water
cannons and police gunfire.®® The statements
about strikers who were shot while surrendering
appear to originate from strikers who were in or
near to the killing zone.

The SAPS failure to account for the
Scene 2 killings

The Marikana Commission made no findings
about the reasonableness or legality of the
police shootings at Scene 2. The commission
did, however, remark that the SAPS ‘provided
no details of what happened with regard to the
deaths of most of the deceased’ and that where
it had provided evidence this ‘did not bear
scrutiny when weighed up against the objective
evidence’.% In effect, therefore, the commission
found that the SAPS had not managed to
provide a coherent account for any of the
deaths at Scene 2.

The commission’s inability to reach any
conclusive findings about the circumstances of
the killings at Scene 2 was owing not only to
the lack of coherence of the SAPS account but
also to the fact that SAPS members (at various
levels) made a concerted effort to conceal the
facts of what had occurred. This obfuscation
started shortly after the shootings at Scene 2,
when SAPS members planted weapons on the
bodies of six of the deceased strikers.*”

The day after the massacre, SAPS National
Commissioner Riah Phiyega issued a press
statement that was a modified version of an
account of the events that had been provided
to her by police commanders. The initial written
account that Phiyega had received made it clear
that the killings by police had taken place in
two separate incidents. However, the statement
issued by the National Commissioner created
the impression that the killings had taken place
in one continuous flow of events and concealed
the fact that there were two distinct shooting



locations.®® After the initial confrontation
(identifiable as Scene 1), the press statement
describes the strikers storming towards

the police while ‘firing shots and wielding
dangerous weapons’.*® The initial written
account that Phiyega had received from the
SAPS commanders did not describe the strikers
attacking police in the second incident.*

Over the following months, the SAPS generated
a more detailed account of the events at Scene
2, which formed part of its opening presentation
to the commission in early November 20124
The commission roundly rejected this version,
because it was inconsistent with other objective
evidence.*? Analysis of the statements provided
by many of the SAPS members also casts
doubt on whether these can be regarded as an
accurate account of the events at Scene 2.4

In light of the absence of clear evidence that

the shootings at Scene 2 had been lawful,

the commission referred the entire matter

for an investigation, to be supervised by the
North West Director of Public Prosecutions,

to ascertain the criminal liability of all SAPS
members who were involved in the shooting.* In
August 2017, IPID reported that it had submitted
all dockets pertaining to the massacre to the
National Prosecution Authority. However, owing
to budgetary constraints, IPID had not been
able to carry out a reconstruction of the events
of Scene 2, despite the fact that this had been
recommended by the Marikana Commission.*®

The time of writing — August 2018 — marks six
years since the massacre. Despite the Marikana
massacre’s being designated as a watershed
moment in South Africa’s post-apartheid
history,*® there is still no detailed information

in the public domain about what happened at
Scene 2. The official process for investigating
the massacre has now moved from fact finding
to criminal investigation and prosecution. No
police have, however, been prosecuted for the
killings at either Scene 1 or 24" and it remains

unclear whether there is adequate evidence to
prosecute any of those involved. This may be
related to the difficulty in securing the necessary
evidence to ensure a successful prosecution.

Virtually all of those who were killed were

shot with R5 rounds. These rounds splinter

on impact, which means that it has thus far
not been possible to link any of the deaths to
specific firearms using forensic techniques.
The ballistics evidence shows that most of the
victims were fatally wounded by shots fired
from some distance away, which means that
few, if any, of the survivors are likely to be able
to identify the police officers who shot strikers.
Up to this point, SAPS members have largely
closed ranks to protect themselves and their
colleagues against being incriminated for the
killings. Even if prosecutions are instituted,
they may not necessarily provide greater clarity
about the killings.

Shot while surrendering?

The Marikana Commission had access to a
variety of evidence about the events at Scene
2. This included ballistic and forensic evidence,
photographs (taken intermittently from police
helicopters), recordings from the police radio*®
and video evidence (although not of any of the
actual shootings). Beyond this, the evidence
files from the commission provide other sources
of information, including statements by strikers
and SAPS members.

A sentence in the final submission to the
Marikana Commission by the lawyers for the
South African Human Rights Commission
(SAHRC) states that ‘[florty strikers who were
injured and/or arrested on 16 August allege that
strikers were shot by police while surrendering
or injured at Scene 2’.*° These allegations

are contained in statements taken by IPID
personnel from strikers who were injured and
hospitalised, or who had been arrested and
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were in the holding cells at a number of different
police stations in the vicinity of Marikana.

During the research on which this article is
based, 57 statements were identified that
asserted that strikers had been ‘shot while
surrendering’ (SWS) at Scene 2. This article
aims to deepen the process of fact-finding
initiated by the Marikana Commission by
evaluating the credibility of this assertion. In
doing so it also aims to contribute to research
about violence and the use of force by police,
and to support the victims’ families (and the
public) in their quest to get closer to the truth
about the killings at Marikana.

The approach taken in this article is not to
focus on the testimony of specific individuals
but to examine collectively a group of narratives
recorded in the five days immediately following
the massacre. Analysis of this body of
information as a whole was never presented

to the commission, and it has not as yet

been used to establish the facts about what
happened at Scene 2.

Identifying statements from strikers who
were at Scene 2

The line in the SAHRC final submission referring
to the allegations that strikers were shot while
surrendering is based on the summaries of
statements of injured and arrested strikers that
are contained in Annexure G to the SAHRC
submission.®" In Annexure G, 138 of the 279
summarised statements are classified as
statements that deal with the events at Scene
2. Copies of all of the statements, collated into
a number of large PDF files, were provided to
the researcher by the Marikana Commission
evidence leaders. Analysis of the statements
formed part of a larger project focused on
understanding the events at Scene 2,°? and
data analysis for this article started with the
reading of these 138 statements. In addition,
roughly 50 other statements were read. These
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were selected on an ad hoc basis by referring to
the summary provided in Annexure G.

One of the initial challenges was differentiating
statements with information about Scene 2

from other statements. In statements that dealt
with Scene 2 the arrested or injured strikers
generally described themselves as fleeing after
a first shooting incident (Scene 1) and going to
hide at another place. It was self-evident that

a statement could be classified as related to
Scene 2 where it described a second shooting
incident at a place where a number of people
were also killed. Statements were also included
if the person described themselves as hiding at
a place with geographical or physical features
consistent with Scene 2. For example, many of
the statements described hiding among ‘rocks’
or ‘stones’, referred to the place as a ‘koppie’ or
‘mountain’, or identified it by the bushes or trees
covering the area.®®

Altogether 153 statements were deemed as
likely to have originated from strikers who had
been present at Scene 2. This number includes
134 of the 138 statements classified by the
SAHRC lawyers as Scene 2 statements, and 19
others. The 153 statements include 148 from
arrested strikers who were being held in custody
at police stations,* as well as five statements
from strikers in hospital.

Evidence of possible unreliability

Twenty-nine of the 153 statements (19%) were
eventually excluded from the analysis because
they had features indicating that they might be
unreliable. Some of these statements contained
assertions that were inconsistent with the
evidence before the commission. For example,
nine statements contained the obviously untrue
assertion that strikers were unarmed or (for
instance) had sticks but no spears. Another
example of this type of inconsistency was
statements that held that police in armoured
vehicles (deliberately) drove over strikers fleeing
from Scene 1. No deceased or injured strikers



had injuries that were consistent with this
allegation. These statements were removed
because the assertions that they contained
raised questions about the reliability of the
witness’s overall account.

Not all of the statements with factually incorrect
assertions were removed from the sample. For
example, 20 of the 153 statements alleged

that soldiers had been involved in the police
operation at Marikana. No South African
National Defence Force (SANDF) members were
involved in the ground operation, but one of the
SAPS units that were deployed, the Special Task
Force (STF), wears military type camouflage
uniforms and uses vehicles that are painted
similarly to military vehicles. These personnel
could reasonably be mistakenly identified as
military personnel.

The review of statements also took into
account the possibility that the strikers had
collaborated in preparing their statements

to ensure that they corroborated each other
(known as homogenisation).®> Homogenisation
is identifiable when very similar language is used
in different statements. However, no evidence
of collaboration was identified. A series of four
statements, taken by a single statement taker
on 19 August 2012, showed a high level of
similarity in terms of language and structure,
although not in relation to all of the allegations
that they contained.®® The degree of uniformity
between these statements may have originated

from the statement taker (see the discussion
below). Nevertheless, it raised doubts about the
degree to which these statements represented
the experience of specific individuals, and they
were consequently excluded.

Table 1 summarises the final sample of 153
statements, showing how these were classified
in one of four categories based on the type of
Scene 2 shooting description (or absence of
shooting description) that they provide.

Descriptions of the shootings
in the statements

Reframed, absent or truncated information

Virtually all (259 out of 271) of the people

arrested by the SAPS at Marikana were arrested
at Scene 2.5 Police used 295 rounds of live
ammunition at Scene 2, making it hard to imagine
that anyone at Scene 2 would not have been
aware of the shootings. It is reasonable to expect,
therefore, that almost all of the statements from
arrested miners should provide information about
Scene 2. Yet only 153 of the statements were
identifiable as originating from strikers who were
at Scene 2. Of these statements more than a
quarter (39) contained no description of any
shooting (see Table 1). This raises the question as
to why there were not more statements that were
identifiable as originating from strikers who were
at Scene 2 and that provided clear information
about the Scene 2 shootings.

Table 1: Classification of statements included and excluded by type of shooting description

Type of shooting description at Scene 2 Presentat | Excluded Final % of final
Scene 2 due to sample of sample
possible statements
unreliability

No Scene 2 shooting described 39 7 32 26%
Scene 2 shot while surrendering 57 11 46 37%
Other Scene 2 shooting description 52 9 43 35%
Shot while surrendering described but unclear if at 5 2 3 2%
Scene 1 or Scene 2

Total 153 29 124 100%
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A general feature of most of the statements

is that they provide an extremely abbreviated
account of the events of 16 August 2012,

and there is no clear differentiation between
the events at Scene 1 and Scene 2. This is
consistent with existing knowledge of police
statement taking, where statement takers
tend to truncate the account provided by
victims or witnesses.®® Statement takers also
frequently reframe the verbal account provided
to them in order to capture what they regard
as the key salient information. In so doing they
decide ‘what to include, what to exclude and
what precise formulations to use’.*® It is worth
recalling that the statements were taken as
part of an IPID investigation into the events

at Marikana. IPID performs an investigative
function that resembles police investigation,
and many IPID personnel are former SAPS
members.® IPID statements are thus likely to
have similar characteristics to statements taken
by police.

IPID investigators were deployed to the two
Marikana crime scenes (i.e. Scene 1 and 2),
arriving some hours after the shootings on the
16M.%" However, it is not clear whether IPID
personnel who were involved in statement
taking had been informed about the fact

that there were two crime scenes (in two
distinct places) where shootings had taken
place. Many of the statement takers would
likely have seen the television footage of the
shootings at Scene 1, which created the
impression that the massacre had taken place
entirely at Scene 1. It was only in the week
after the massacre, when the IPID statement
taking process was largely complete, that

the first media report emerged indicating

that there had been two massacre scenes.®?
Scene 2 was only exposed in the mainstream
media two weeks after the massacre.®®

Apart from the television coverage, at the time
when the statements were taken from the
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strikers by IPID personnel there was only one
formal account of the massacre in the public
domain. This was the statement issued by
Phiyega on the day after the massacre, Friday
17 August.® As noted above, this statement
had been modified in such a way as to create
the impression that the killings had taken place
in one continuous flow of events. The fact that
many of the statements taken by IPID staff
also describe the shootings in this way, may
reflect that the statement takers interpreted the
narrative accounts provided to them by strikers
in terms of the television footage and media
statements that they had been exposed to.

These factors are not only relevant to
understanding why such a small proportion of
statements appear to relate to the events at
Scene 2, but may also explain why, even among
those statements that do deal with the events at
Scene 2, roughly a quarter provide no indication
that there were any shootings there. The
statement of Mr Mtshamba,®® the most widely
known of the people who survived the killings
at Scene 2, starkly illustrates these issues.
Mtshamba was not only the principal small
koppie survivor to give evidence before the
Marikana Commission® but was also a principal
interviewee in the most widely read book

about the massacre, and has been featured

in television coverage and news articles about
Scene 2.5 It is, however, not apparent from his
IPID statement that he was present at Scene 2.
In fact, in the SAHRC Annexure G his statement
is classified as one that deals with Scene 1 but
not with Scene 2.5

Indiscriminate shootings by police

Some statements describe what appears to

be indiscriminate shooting by the police, but

do not include information about anyone being
shot while surrendering. For example, statement
A366 describes:

| then realised that we were surrounded
by the police [at Scene 1]. We ran to



a big stone (mountain) where we hide
ourselves and they were busy shooting

at us. | surrendered by raising my hands
and [they] instructed me to lie down. | did
as instructed. | noticed that in front of me
there were + 10 people lying on the ground
shot dead.®®

Statements in this category also include some
in which the Scene 2 shooting is described in a
few words, for example: ‘The police continued
to shoot at us even at where we were hiding
and some were killed.’"°

These statements are of course not inconsistent
with the assertion that some strikers were shot
while surrendering. Considering the perfunctory
nature of some statements it is possible that
some strikers in this group were witnesses to
shootings during surrender but that this was
not captured in their statements. Alternatively,
they may have been present at Scene 2, but
may themselves not have witnessed incidents
of this kind. Given the fact that the shootings
took place in different parts of the Scene 2 area,
all of the strikers at Scene 2 would not have
witnessed exactly the same events.

Allegations of executions

The issue of executions is relevant in relation to
Scene 2 partly because two SAPS members
provided written statements which said that,
while police were searching the Scene 2 area
after the shootings, a police officer had shot
one of the strikers (neither statement confirms
whether the shooting was fatal).”

The statements were examined in order to
establish whether there was evidence in

the statements to support these claims, or
other evidence of executions. In this process
executions were defined as incidents where
people who had already been subdued, or
who were immobilised by injury, and were
‘under the control’ of the police, were then
killed. By this definition, evidence of shooting

while surrendering is not equivalent to alleged
executions. In general, the descriptions that are
provided in the statements indicate that, when
strikers were shot while surrendering, the police
had not as yet established control over them.

There are various confusing aspects about

the allegations by the two SAPS members.
They emerged more than a month after the
massacre. The second SAPS member to make
these allegations indicated that it was the SAPS
member who had first made the allegations who
had admitted to shooting one of the strikers,
apparently while the police were arresting strikers
after most of the shootings were over. None of
the strikers’ statements clearly corroborates

the account provided by either of these SAPS
members. The statements also do not provide
consistent evidence of other executions.

Credibility of ‘shot while
surrendering’ allegations

More than a third (46) of the statements
contained descriptions of strikers being shot
while surrendering. For example, statement A238
indicates that:

We tried to hide ourselves under the big
stones but that did not help. We decided
to surrender ourselves to the police. People
came out and lifted their hands. The first
one who came out lifting his hands was
shot on the hand but | am not sure which
side and if he fell down. The second one
was shot on the chest having lifted his
hands as well. They were just shooting
randomly at us until some of them told
others to stop. They then stopped.”

Another example is statement A22:

We ran as a small group and hide ourselves
at the mountain. There were police officials
who were following us. Some of them were
at the back. Some of the people | hid with
raised their hand up, begging the police

to forgive them. One person who raised
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his hand was shot down. Other one also
raised his hands and he was also shot
down. | saw a lot of bodies lying down
there. | heard a voice from the police
officials shouting stop. After that | did not
hear any gun shot. Most of the people
were shot while raising their hands and
some were seated down on their hiding
place. Most of us were armed with sticks
but we dropped them when the police
started shooting. They were shooting at
us at about + 50 m distance.”™

Roughly 37 of these statements gave some
indication of the number of people they had
seen being shot while surrendering. Of these,
eight statements clearly referred to one person
who they saw being shot while surrendering,
three referred to two people, two referred to
three people and one referred to four people.
Twenty-three statements used terms like ‘many’
or ‘few’ to refer to the number of people who
were shot. For instance, statement A245 says:

Many people were killed on that spot.
Others tried to raise their hands but the
police were shooting at them. | lied on the
ground while the shooting continued for

+ 20 minutes. | saw one black male raising
his hand but the police shot him.™

There is evidence that at least one of the

men who was shot at Scene 1 tried to raise
his hands during the shooting,” and so the
fact that a person describes someone being
shot while surrendering does not in itself
demonstrate that this is a description of events
at Scene 2. There are three such statements
that originate from people who describe being
present at Scene 2, but are unclear whether
the SWS incident that is alleged took place at
Scene 2. Nevertheless, most of the statements
that provide descriptions of people being shot
while surrendering are referring to events at
Scene 2 and not at Scene 1.
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The 124 statements that were retained in the
sample for analysis were, at face value, not
obviously unreliable. A concern may, however,
still exist that the allegations of people being
shot while surrendering were themselves not
based on the direct experience of strikers, but
emerged as a result of ‘rumours’ that spread
among the strikers. It is conceivable that

these allegations may have been influenced

by a hostile disposition towards the police, or
even have been the product of collusion to
misrepresent the events at Scene 2 in order to
hold police culpable for the killings. After the
initial process of excluding statements that had
features indicating that they might be unreliable,
the research process therefore focused on
whether there was reason to suspect that

the SWS allegations were the product of
collusion between the strikers, or whether
there was evidence that the statements were a
misrepresentation of the real experiences of the
strikers who made them.

Table 2 shows that the statements were all
taken in the five-day period immediately after
the Marikana massacre. Of the 124 statements,
103 (83%) were taken within the first three days
after the massacre and included statements
taken at four different locations: one at Pelgerae
Hospital, 64 at Bethanie Police Station,”® 13 at
Jericho Police Station and 21 at Phokeng Police
Station. In four cases the locations were not
specified. Of the 103 statements taken in the
first three days, 32 (31%) contained allegations
of shooting while surrendering.

Only one of the 124 statements was taken on
Friday the 17" and this did not refer to anyone
being SWS. Statement taking got under way
more fully, at the Bethanie and Jericho police
stations, on Saturday 18 August. At Jericho
Police Station seven of the statements that were
taken on the 18" provided shooting descriptions
and three of these included SWS allegations.
Likewise at Jericho three of the seven



Table 2: Dates on which statements were taken

Date unclear e i[8E 19t 20t 21st Total
Statements 8 1 0 63 0 18 124
taken
Scene 2 5 0 7 20 2 12 46
SWS
% SWS 63% 0% 23% 32% 67% 67% 37%
Location All Bethanie Pelgerae | 16 Bethanie; | 40 Bethanie; | 2 Phokeng; |17 Mogwase;| 124

therefore Hospital 13 Jericho; |21 Phokeng; | 1 Marikana | 1 Marikana
assumed to 2 not 2 not Hospital Hospital
be 18" or 19" specified specified

mentioned shooting while surrendering (23 of
46) were made by strikers at Bethanie Police
Station. Nevertheless, SWS allegations emerged
from strikers at all four police stations as well as
from one of the three strikers in the sample who
were in hospital when their statements were
taken. Therefore, in the five days after the strike,
SWS allegations emerged from strikers at five
independent locations (Table 3).

statements that were taken on the 18" and
that provided shooting descriptions included
SWS allegations.

Of the statements taken at both stations on
that day from strikers who were apparently at
Scene 2, a large number contain no shooting
description. This is likely to have been a
consequence of the factors discussed above.
The available information shows that virtually all
of the arrested strikers were arrested at Scene
2 and that it is highly unlikely that people who
were present at Scene 2 would not have been
aware of the shootings.

It is also worth noting that 29 different
statement takers were involved in taking the
124 statements, and that most of them only
took statements at one location. The allegations
that strikers were shot while surrendering

were therefore recorded by at least 18 of

the 29 statement takers (62%), indicating

that the evidence of people being shot while

More than half of the statements in the sample
(52%) were taken from strikers at Bethanie
Police Station. It is therefore unsurprising

that 50% of the statements that specifically

Table 3: Locations at which statements were taken

Bethanie Jericho Mogwase | Phokeng _ Not
Poli.ce Poli.ce Poli.ce Poli.ce Hospitals e Total

Station Station Station Station
Statements 64 0 17 23 g 4 124
taken
Scene 2 SWS 23 3 12 6 1 1 46
% of all 124 52% 10% 14% 19% 2% 3% 100%
statements
% SWS 36 23% 71% 22% 33% 25% 37%
allegations in
statements
from this
location
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surrendering did not originate from a small
group of IPID staff who misinterpreted the verbal
accounts provided by the strikers or deliberately
introduced misleading evidence.

Many of the statements also contained
allegations of assaults or other vindictive
conduct by police against strikers after the
shooting. Sixty-nine of the 124 strikers made
allegations of this kind, the vast majority of
whom asserted that strikers were assaulted
at Scene 2 after the shootings were over and
they were being rounded up and arrested.
Strikers who made allegations of being shot
while surrendering were not more likely to allege
that they or others had been assaulted (Table
4). This suggests that allegations of being
shot while surrendering do not indicate a bias
towards making allegations against the police.

Finally, it is worth noting that there were two
police officers who claimed in their statements
that they had called on other police to

stop shooting at the strikers at Scene 2.7®
Altogether, 14 of the strikers’ statements also
described police officers calling for other police
to stop shooting.” Of these, seven (50%)

were statements by strikers who also made
allegations of shooting while surrendering. This
is a further indication that the SWS allegations
represent objective descriptions of the events
at Scene 2, and are not evidence of a tendency

towards making unjustified accusations against
the police.

Conclusion

This article does not provide a full account

of the events at Scene 2, but focuses on the
statements taken from injured and arrested
strikers, in particular statements indicating that
strikers were shot while surrendering.

The analysis shows that these allegations
emerged at diverse locations, and from an early
stage in the process of recording statements.
Ultimately, such allegations would be recorded
by 18 different IPID personnel from strikers

at five distinct locations in the five days
immediately after the massacre. The statements
have other features that indicate that those
making the allegations were not biased against
the police; for example, not over-representing
allegations of assault and presenting information
that portrayed police in a positive manner.

This analysis supports the SAHRC'’s assertion
that the allegations of being shot while
surrendering are not based on collusion ‘to
produce a false account’.®® Considering

the circumstances in which these accounts
emerged, it is implausible that they reflect

an attempt to falsely incriminate the police

and suppress alternative information. Taken
collectively, these statements can therefore be
regarded as a reliable source of information that

Table 4: Percentage of arrested strikers who allegedly experienced or witnessed assaults -
classified by type of Scene 2 shooting description

Type of shooting description at Scene 2 No assault | Assault Total % alleging
or other assault
vindictive or other
action vindictive
action
No Scene 2 shooting described 11 21 32 66%
Scene 2 SWS 23 23 46 50%
Other Scene 2 shooting description 21 22 43 51%
SWS described but unclear if at Scene 1 or Scene 2 1 2 3 67%
Total 56 68 124 55%
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some of the strikers at Scene 2 were indeed
shot while surrendering.

It is also worth noting that there is not a single
reference in any of the statements to strikers
shooting at or attacking SAPS members with
dangerous weapons at Scene 2, despite such
allegations by the police.®' This supports other
evidence that suggests that police claims that
they were acting in self-defence when they shot
the strikers were false.®?

But if they were not attacking the police, why
were they shot in this way? Existing analyses

of the massacre have focused on political
influences, and some have alleged collusion
between Lonmin and the police to kill the
strikers.® The evidence presented to the
commission does not support the view that this
is what motivated the police shootings at Scene
2.8*What characterised the leadership of the
operation was not any explicitly formed lethal
intention, but the recognition of the potential for
substantial loss of life and the absence of any
significant will or intention to prevent it.%

Although it made no findings about the
reasonableness or legality of the police
shootings, the Marikana Commission did reach
at least one significant set of conclusions about
the events at Scene 2, namely that there was no
effective command and control of the police.®®
Factors that contributed to the absence of
command and control included the neglect of
planning and briefing owing to the hasty manner
in which the operation was launched,®” and
blurred lines of command at senior level.®® An
additional factor that profoundly shaped the
manner in which the operation was planned

and conducted was that it took place during

a period in which Public Order Policing units
had fallen into neglect, while the status of the
SAPS’s militarised ‘tactical’ units had been
elevated and they were being used more
frequently in crowd management.®

The implication is that the shootings at Scene
2 need to be understood against the backdrop
of an absence of command and control

of SAPS units that were not well trained in
crowd management. At one point during the
commission process, the SAPS argued that

its members at Scene 2 shot some of the
strikers because, having heard gunfire from
other SAPS units, they mistakenly believed
that they were being fired at by the strikers.%
However, given that there were a large number
of people gathered in the Scene 2 area, it was
reckless to fire without identifying the source of
the gunfire and ensuring that innocent people
were not endangered. The police could also
have withdrawn and taken cover, making such
retaliatory fire unnecessary. This strategy, which
would have provided police with the time to
identify where gunfire was coming from,®’
should have been familiar to the tactical units
that were responsible for much of the gunfire at
Scene 2.%2

One key detall that is not addressed by the
statements is whether the strikers who were
shot while surrendering were visible to the police
who shot them. There is evidence that some

of the SAPS shooters fired into the Scene 2
area from locations on the south side.® It is not
clear if the strikers that they were shooting at
would have been clearly visible, as they may
have been concealed by foliage. However,

the evidence also shows that some of the

police who fired into the killing zone area were
positioned on top of the high rocks.® These
police are likely to have been able to see the
strikers at whom they were shooting. They
would likely have been aware that some strikers
had their hands raised while others were taking
shelter behind rocks and other available cover. If
these police members fired at the surrendering
strikers, it raises the possibility that the killings at
Scene 2 involved the ‘intentional unlawful killing
of strikers by SAPS members’.%
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The motivations of some police for shooting

at the strikers likely went beyond believing

that they were being fired at. The statements
provide evidence that many of the strikers were
assaulted after the shootings, which indicates
that there was a strong element of vindictive
hostility towards the strikers. The shootings

by some of the police at Scene 2 were likely
strongly influenced by their emotions, which
were shaped by the events that had occurred
at Marikana on that day and over the preceding
week.% This article shows that whether or not
anyone is eventually convicted for these acts,
the evidence from the strikers’ statements
points to the fact that a serious crime was
committed by police at Scene 2.

To comment on this article visit
@ http://www.issafrica.org/sacq.php
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The issue of admission of evidence obtained through human rights violations is central to a criminal
justice system as a mechanism through which to prevent overzealous prosecution by the state and
ensure protection of human rights. As such, any court that deals with criminal cases has to evaluate
evidence before it is admitted. This article arques that the Traditional Courts Bill (TCB)' does not
provide for a mode of dealing with evidence obtained as a result of human rights violations. To
substantiate this argument, the article reviews the current Bill, and reflects on the challenges that
arise with regard to evidence obtained in this way. The article contextualises section 35(5) of the
Constitution of the Republic of South Africa, and discusses the practical difficulties of applying it
under the current Bill. The article concludes with recommendations for measures that can ensure that
accused persons are not prejudiced when appearing before the court.

Much has been written on the Traditional Courts
Bill (TCB), focusing in particular on the need to
balance the law and tradition, as well as issues
of legal pluralism in South Africa, and offering

a comparative analysis of various aspects of
traditional leaders’ role in justice and crime
prevention.? There is a wealth of literature on the
application of section 35(5) of the Constitution
of the Republic of South Africa, yet insights

on its application to traditional courts remain a
grey area.® The attempts by the Executive to
formalise the operation of traditional courts, and
use the Bill of Rights as a foundational principle,
point to the need for a clear framework on how

* Robert Doya Nanima is a lecturer and a doctoral candidate in the
Faculty of Law at the University of the Western Cape.

to deal with evidence obtained as a result of
human rights violations.

Jurisprudence on the application of section
35(5) of the Constitution requires that the
collection of evidence before a trial meet certain
criteria. For instance, an accused should be
informed of the right to legal representation
before s/he is charged.* Furthermore, s/he
should not be subjected to torture or inhuman
treatment to extract evidence.® The right to a fair
trial has constitutional safeguards that include
an accused’s right to be informed promptly

of the charge against him or her,® the right to
remain silent,” and the consequences of not
remaining silent.® In addition, s/he should not be
compelled to make a confession or admission
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that could be used in evidence against him or
her,® s/he should be brought to court within 48
hours, ™ and be presumed innocent until proven
guilty.™ It follows that if an investigating authority
disregards these safeguards while collecting
evidence, a violation of the constitutional rights
of the accused occurs. The problem with

the TCB in its current formulation (as will be
shown later) is that the traditional courts will
not adjudicate cases investigated by the police.
This sets up an environment for the violation

of an accused’s rights by any person or entity
involved in the pre-trial investigations before
s/he is brought to a traditional court.

If the pre-trial investigations are not placed into
perspective, the TCB’s objective to apply the Bill
of Rights in traditional courts is defeated. There
is no available literature on how the existing

or revised (prospective) traditional courts will
deal with admission of evidence that has not
been collected by a formal investigative agency
such as the police. The human rights of an
individual have to be respected, and as such,
how evidence was collected during the pre-
trial stage should be scrutinised.’® This article
evaluates how the TCB deals with evidence
obtained through human rights violations in
relation to section 35(5) of the Constitution.

The TCB'’s formulation of the operation of
traditional courts contains a number of key
points. Firstly, the parties that seek to appear
before the traditional courts need to do so
voluntarily and with consent.'® Secondly, the
traditional courts should incorporate the notion
of living customary law, which is developed
by the people who practise it and live by

its norms.™ Thirdly, the TCB should protect
against discrimination by encouraging full
participation of all members of a community,
regardless of gender.'® The defining feature of
these arguments is the need for a progressive
development of customary law through a
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traditional court’s jurisdiction in the cases
it adjudicates.

Much of the current debate about traditional
courts has been centred on whether these
courts should have jurisdiction over both
criminal and civil cases, and the jurisdictional
boundaries of individual courts.’® However,
commentators have not yet addressed the
issue of admission of evidence that is obtained
unconstitutionally. The fact that the traditional
courts have criminal jurisdiction subjects
them to section 35(5) of the Constitution. We
therefore urgently need a conversation about
the admission of such evidence as part of the
deliberations on this Bill.

Review of the Traditional Courts Bill
in relation to evidence obtained
through human rights violations

The current TCB does not contain any clause
that determines how evidence should be
collected or admitted. The clause that most
closely addresses evidence states that ‘[t]he
customary law of procedure and evidence
applies in traditional courts’."”

This provision sets out the law of evidence and
procedure as customary law, but does not
articulate what the content of such customary
law is. This poses a danger, as the application of
customary law is consequently left open to the
subjective definitions of a given community.'®

The complexities of customary law arguably
stem from the system of legal pluralism.’® South
Africa has various customary laws for its diverse
groups of people.?® While this clause ensures
the applicability of different customary laws

in different communities, its subjectivity also
presents some dangers in application.

Because the TCB has no provision for dealing
with evidence obtained through human rights
violations, it raises questions as to how section
35(5) would be applied. This section provides:



Evidence obtained in a manner that
violates any right in the bill of rights
must be excluded if the admission of
that evidence would render the trial
unfair or otherwise be detrimental to the
administration of justice.?!

This section presents a constitutional directive
that requires a court to exclude evidence
obtained through human rights violations,
subject to either of two conditions: firstly,
where this admission renders a trial unfair, and
secondly, where it leads to a maladministration
of justice.?? The court only exercises its
discretion not to admit evidence after subjecting
it to these two conditions, which provide
objective criteria that are used to interpret

this provision.?®

The clause in the TCB that requires application
of the customary law of procedure and
evidence in traditional courts requires a
traditional leader to subject the pre-trial facts to
the objective criteria under section 35(5). The
challenge is that under the current formulation
of the TCB, the traditional court neither
adjudicates cases investigated by the police
nor offers any alternative option for conducting
investigations. As such, a traditional leader may
depart from the objective criteria under section
35(5) because there is no investigative body that
will be subjected to this inquiry.

The subjective application of customary law,
when viewed against the objective criteria
under section 35(5), is bound to violate the
right to equality.?* This violation occurs when
customary laws are applied differently to
similar facts, just because those facts are
presented before different traditional courts in
different communities. Consider a hypothetical
situation, where different communities apply
different consequences for theft or assaults.
The severity of these consequences may differ
greatly, illustrating how inequalities may result
from different customary laws being applied.

The universal application of section 35(5) is
bound to curb the discretion that the traditional
leaders in these community courts currently
use in settling issues. As such, we can see
how a subjective application of section 35(5)
on communities violates the right to equality.?®

The memorandum of the TCB sets out

that the guiding principles for the proposed
court require an interpretation of the Bill of
Rights in a manner that promotes the values
that ‘underlie an open and democratic
society, based on human dignity, equality
and freedom’.?® To make this principle real
in criminal cases would require that the
subjective variability of customary law be
tempered through the application of the more
objective criteria under section 35(5) of the
Constitution.

Another guiding principle in the memorandum
requires that the traditional courts interpret
‘any legislation; and when developing the
common law or customary law’, promote

the spirit, purport and objects of the Bill of
Rights.2” While the development of common
law is beyond the scope of the proposed
courts, the development of customary law
under this new genre of formal courts must
provide clarity on the admissibility of evidence
obtained through human rights violations. This
involves developing normative rules in the
TCB that ensure that there is a proper process
of investigating cases that upholds the right
to a fair trial. Customary jurisprudence that
engages the objective criteria under section
35(5) should also be developed organically.
Where such clarity cannot be given, the basis
for the development of living customary law is
not adequately grounded.®

The requirement that the traditional courts

do not adjudicate cases that have been
investigated by the police creates grounds for
the possible violation of an accused’s pre-trial
rights.?® The lack of clarity on how such cases
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are investigated exacerbates the problem. While
the TCB seeks to uphold the spirit of the Bill of
Rights, its lack of insight on how the traditional
courts will deal with issues around the collection
and admission of evidence poses a potentially
dangerous predicament. As such, it is hard to
guarantee that the admissibility of evidence
obtained through human rights violations will

be minimised.*° The subjective application of

a customary law procedure would likely be in
conflict with the application of the objective
criteria under section 35(5).

One may argue that traditional courts should
be bound to the same rules as any other

court and as such, pre-trial investigations do
not necessarily protect an accused’s pre-

trial rights and the subsequent admission

of evidence. While this may be true, the
accused in a traditional court hearing might
only receive protection once a superior court
such as the High Court reviews the judgment
of the traditional court — which might only be
established after an innocent person’s time
has been wasted and his or her resources
squandered, or credit injured.®' Principles that
are developed by the traditional courts on how
to deal with evidence obtained through human
rights violations may be subjected to review by
the High Court,*? which will create greater case
backlogs in the already stretched high courts
across South Africa.®

The reference to the application of the Bill of
Rights by the traditional courts is based on
two key considerations: firstly, that women are
accorded full and equal participation when they
are before the court,** and secondly, that there
should be no discrimination against vulnerable
persons such as children, the elderly, youth,
the indigent and persons with disabilities, or

on the basis of sexual orientation or gender
identity.*® However, applying the Bill's current
general procedural and substantive aspirations,
without considering the nature of the evidence
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that is being admitted, will result in further
discrimination, because such evidence violates
one’s right to a fair trial under section 35(5) of
the Constitution.

Technical aspects such as evidence obtained
through human rights violations, which would
normally be picked up by a lawyer, are not easily
identified in the traditional court environment
because of the exclusion of legal representation
in the proposed courts.®® Subjecting traditional
courts to the same rules as common law courts
fails because of peculiarities such as these, for
example the lack of legal representation and
the fact that cases are adjudicated by untrained
officers. Jurisprudence, however, indicates that
customary law should not be recognised at

the expense of human rights violations.®” The
tensions inherent in the technical aspects of
trials in traditional courts can only be resolved if
both these courts and contemporary courts are
required to apply the Bill of Rights consistently.

As noted earlier, the application of section

35(5) of the Constitution requires a practical
evaluation of how unconstitutionally obtained
evidence affects the fairness of a trial of an
accused, or impacts the court’s administration
of justice.®® With the Bill of Rights as the
foundation of the application of the TCB,
section 35(5) requires that a framework be
provided under the TCB to speak to the
collection and admission of evidence. These
principles are easily resolved in other courts
because investigation processes routinely
question how evidence is collected and then
subsequently admitted in court.®® An example
of such a procedure is a trial within a trial, which
tests the voluntariness of the collection of the
evidence. This kind of mechanism is not evident
in the TCB.#°

Evidence that is obtained through human
rights violations likely does not fit within the
larger framework that guides the operation of
the proposed traditional courts under the TCB.



The drafters may also have had no intention
to apply section 35(5) to the traditional
courts. But these two arguments point to a
dangerous predicament.

Firstly, there will be a selective application of the
Bill of Rights by the traditional courts. This will
defeat the purpose of the TCB, which seeks to
eliminate any abuse in the prospective traditional
court process, to protect the public interest,
and to ensure accountability.*' These kinds of
abuses of the traditional courts were illustrated
in the case of Buyelekhaya Dalindyebo v S,*
where the king of the abaThembu, Dalindyebo,
was sentenced to 12 years’ imprisonment

for crimes he committed against his subjects

in the former Transkei. Dalindyebo claimed

that he was exercising his authority as the

king in enforcing law and order.** Consider a
hypothetical where Dalindyebo presided over
these criminal cases in a traditional court under
the TCB. An application of section 35(5) of the
Constitution would expect that Dalindyebo (as
the investigator) would be questioned as to how
he had collected the evidence and adduced it
in the traditional court. Furthermore, he would
have to make a decision with regard to the
admissibility of this evidence by scrutinising its
effect on the fairness of a trial or the disrepute
on the administration of justice.

The introduction to the Dalindyebo appeal in the
Supreme Court of Appeal is instructive in how it
shows a distaste for the violation of civil liberties
that the case illustrated:

Imagine a tyrannical and despotic king who
set fire to the houses, crops and livestock
of subsistence farmers living within his
jurisdiction, in full view of their families,
because they resisted his attempts to

have them evicted, or otherwise did not
immediately comply with his orders.
Imagine the king physically assaulting

three young men so severely that even

his henchmen could not bear to watch.

Imagine the same king kidnapping the wife
and children of a subject he considered to
be a dissident in order to bend the latter to
his will.#

The Supreme Court of Appeal’s confirmation of
the convictions is evidence that constitutional
values cannot be sacrificed at the altar of
customary expedience.

Secondly, the prospective traditional courts
are not expected to handle cases that are
being investigated by the police. The relevant
clause provides that ‘a traditional court may
not hear and determine a dispute which ...

is being investigated by the South African
Police Service’.*

However, under the TCB these courts may
handle common criminal cases such as theft,
breaking and entering, assaults, receiving stolen
property and malicious damage to property.“©

This indicates a lack of clarity about how
traditional leaders should handle these kinds
of cases. A literal interpretation shows that the
investigation of a case by the police neutralises
the jurisdiction of the traditional court. Where
the traditional court handles a case that has
not been subjected to any investigation,

two scenarios arise. On the one hand, a
traditional leader may apply local traditional

law subjectively and based on local practice,
using his discretion to decide on the fate of an
accused in a case before him without paying
regard to any particular rules or principles.*
The alternative, objective approach would
require that the traditional leader uses
established rules (for example under section
35[5]) to evaluate the facts before exercising
discretion to admit the evidence. Under the
Bill's current formulation, both decisions are
improper. While the subjective application likely
leads to the absence of a fair trial, the objective
application of the criteria under section 35(5)
may erode the integrity of the customary law of
a given community.
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The TCB's current formulation advocates

for the subjective approach. However, an
objective approach would improve the quality
of decisions because it would contextualise the
traditional courts’ collection, and subsequent
admission, of such evidence. The current

Bill does not offer a framework for such

an approach. The lack of an investigative
mechanism for the investigation of cases (such
as the police) affects the ways that courts can
use the evidence that is collected, because it
may be prejudicial to the accused.*®

Thirdly, under the proposed TCB the courts
may only exercise their jurisdiction where the
parties consent to it. Where the voluntariness
of such consent is not adequately evaluated,
the Bill does not offer a sufficient measure

to deal with possible abuse of the court
process. It may be that the traditional leader,
as a presiding officer, is involved both in the
investigation of the allegations and in decisions
around the admission of evidence.*® Although
his engagement may be well intentioned, his
involvement may create the perception of an
unfair trial for the accused. This is in contrast
to the contemporary judicial system that does
not allow judicial officers to investigate and
adjudicate a case. The customary practice
opens the risk that traditional courts may admit
evidence that is unfairly obtained.

In essence, then, the traditional leader may act
as investigator and judge in the same case. This
creates a possibility of bias on his part. Since he
is not an investigative entity like the police, he
runs the risk of acting like a vigilante.® In such
cases, it makes it harder to use the objective
criteria under section 35(5).

The traditional court’s exercise of its jurisdiction
does not draw a clear line between the
investigation and adjudication of cases.
Consequently, cases that are not investigated
by the police will most likely be adjudicated by
the traditional courts, with no formalised rules or
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principles. As such, there may well be a possible
admission of evidence that violates the rights

of an accused. Although the TCB envisages
traditional courts presiding over cases such as
assaults and petty thefts, even these ‘simple’
cases have real effects on individuals. It may be
that a result is viewed as synonymous with a
conviction, even though it is intended to be of a
reconciliatory or compensatory nature.

The context of section 35(3) of
the Constitution

Section 35(5) presumes that evidence is
admissible unless it renders a trial unfair, or is
detrimental to the administration of justice.®’
Jurisprudence on this section has developed
around issues of pointing out suspects, illegal
searches, illegal surveillance, autoptic evidence,
and evidence obtained through the improper
treatment of witnesses.®? The violation of these
rights is most often perpetrated by the police
or investigative bodies that are involved in the
collection of evidence.?® The question here is
how evidence obtained through human rights
violations fits into the bigger picture of how

the proposed traditional courts operate under
the TCB.

The Bill of Rights underscores rights such

as the right to freedom and security of the
person, privacy, expression and movement,
and the right to a fair trial.>* An accused may
also exercise the right to remain silent once
s/he has been informed of the charge against
him or her.%® Other guarantees include the right
not to be compelled to make a confession

or admission that could be used in evidence
against an accused; the right to be brought

to court within 48 hours; and the right to be
presumed innocent until proven guilty.%¢ All of
these protections safeguard against the violation
of an accused’s rights.

The police, as the chief investigating authority,
are expected to respect these safeguards.
Case law shows that section 35(5) extends to



other individuals in a similar capacity. Two cases
illustrate this position. S v Songezo Mini and 4
others (Mini) subjected the evidence obtained
by security officers to scrutiny in terms of
section 35(5) before admitting it.5” In S v Hena,
the court held that section 35(5) also applies

to situations where the police abdicate their
statutory duty to investigate crimes by sub-
contracting the task to anti-crime committees
that gather evidence by seriously and
deliberately violating the constitutional rights of
an accused person.® Research has also shown
that vigilantes are used in this way, in other
words, to take on the role of the police to collect
evidence or investigate cases.® Taken together,
these cases show that other groups, whether
lay persons or security operatives (like guards),
have to ensure that the law is not abused.
Traditional leaders who collect evidence in the
course of presiding over a traditional court, may
act, or be at risk of being viewed, as vigilantes in
doing so. They must therefore be subject to the
same constraints on their methods.

The laws of procedure should not be limited to
customary law, but to other laws of evidence,
civil and criminal procedure where applicable.
As noted earlier, the current formulation of the
TCB does specifically mandate that section
35(5) should apply in customary courts because
it only requires that the customary law of
procedure shall apply to traditional courts.®® The
TCB therefore provides an enabling environment
for the traditional courts to disregard the police
in the investigation of cases. The possible

rights violations that may result must be
carefully considered.

The process of admission of evidence is a
technical aspect of the administration of justice,
and requires that traditional leaders appreciate
these concepts. In' S v Zuko,®" the court
provided four factors that may form the basis
for refusing to admit certain evidence. These
are: a lack of good faith on the part of vigilantes;

an inability to justify their conduct in terms of
public safety or emergency; the seriousness of
the violation of the appellants’ rights to privacy,
freedom and security of person and dignity;
and, finally, the availability of lawful means

to acquire the evidence. Since these factors
enhance the right to a fair trial right from the pre-
trial stages,®' the persons collecting evidence
should be able to appreciate the consequences
that arise from their actions. As such, if an
individual is going to collect evidence, s/he
ought to know that failing to follow the required
procedure, and violating the provisions in the Bill
of Rights in the course of collecting evidence,
will lead to its probable exclusion.

Conclusion and recommendations

The failure to create a framework for the
collection and admission of evidence in the
TCB dents the proposed fusion of the Bill of
Rights as the cornerstone to the proposed
law. In the long run, empirical research on the
rules governing the collection and admission
of evidence in criminal cases is needed to
establish how traditional courts fare in this
regard, and how a fusion of section 35(5) may
be applied.

In the interim, if the quality of evidence that is
admitted in the traditional courts is to match
the constitutional directive under section 35(5),
criminal cases should be left to the normal
courts, unless the parties categorically wish to
use the traditional courts. For this to happen,
both parties have to be willing to use the
traditional courts. However, customary law at
times requires that a person follow it, regardless
of his perceptions. Consider a hypothetical
where A is wrongly accused of malicious
damage to the property of B. As such, A is
required to come to the traditional court for
either reconciliation or paying compensation,
as a way of averting possible imprisonment

in the magistrates’ court. The evidence used
to incriminate A may violate his rights to a fair
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hearing and the presumption of innocence.
Such a scenario illuminates a consent that
may be obtained through undue influence by

B — perhaps facilitated or supported by the
traditional court. This position pits A against
the desires of B, in a court they would not have
originally gone to. As a result, the outcome of
the matter in the traditional court is, to a great
extent, based on evidence obtained through
human rights violations.

If criminal cases are to be handled by the
traditional courts, the police should play an
oversight role to ensure that the evidence used
is properly obtained and admitted — albeit in an
informal manner. Traditional leaders ought to
have some training on how to interrogate the
nature of the evidence that is brought before
their courts, to ensure that the protections
against discrimination extend to ensuring that
evidence that is admitted is properly collected.

@ To comment on this article visit
http://www.issafrica.org/sacqg.php
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There is public concern about the violent nature of crime in South Africa and the continuously
increasing levels of crime, both of which place a huge burden on the resources of the criminal
justice system. ‘Bank associated robbery’ is a bank-related robbery (or attempted robbery) of cash,
committed against a bank client while en route to or from a bank or ATM. Although this phenomenon
is relatively unknown both in the academe and to the general public, the drastic increase in these
violent and potentially traumatic crimes puts the general public at risk, and is therefore of particular
concern to the banking industry and criminal justice practitioners. The impact and consequences

of these robberies are aggravated by their interaction with the so-called trio crimes: home invasions
and robbery, business robberies, and vehicle hijacking. In this article the dynamics of bank
associated robbery are analysed, as well as its interrelationship with the trio crimes.

When delivering his budget speech on 14 May reported incidents of murder and aggravated
2017, the Minister of Justice and Correctional robbery since 2014.2

Services voiced his concern that South African
society was becoming increasingly violent. The
minister based his opinion on the fact that, over
a period of 13 years, ‘the number of offenders
sentenced to 20 years and above increased

a staggering 439%, while lifers grew 413%"." a bank-related robbery [by association]

Although sentencing trends do not directly of cash or attempt thereto, committed
reflect levels of violence in the country, these

shifts coincide with a continuous increase in the

Bank associated robbery — or ‘associated
robbery’ — is a term coined by the banking
industry as an operational concept. Bank

associated robbery is

against a bank client or his/her delegate, at
any stage while en route to or from a bank
branch, ATM or cash centre or inside the

branch, to effect a deposit, or, withdrawal.®
* Mahlongonolo Thobane is a senior lecturer in the Department

of Criminology and Security Science, University of South Africa
(UNISA). Johan Prinsloo is a research professor in the Department
of Criminology and Security Science, UNISA. robbery refers to a particular modus operandi
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In its simplest terms, therefore, bank associated



where perpetrators target their victims because
they know that they are carrying cash.

Minimal literature, whether popular or academic,
is available on this topic, which can be
attributed to the fact that the phenomenon

is relatively unknown and under-researched,
compared to more conventional bank-related
crimes such as bank robbery and cash-in-transit
(CIT) robbery. Apart from the lack of research,
the unknown extent or so-called ‘dark figure’ of
bank associated robberies poses a challenge
for researchers who are trying to estimate the
magnitude of the phenomenon. The statistics
provided in this article are based on the ‘known’
figure* of bank associated robberies, for the
following reasons. First, the South African
Police Service (SAPS) does not acknowledge
bank associated robberies as such, but instead
classifies robberies according to the location

in which incidents take place. If a victim is
followed home from the bank, and the crime
takes place at his or her home, for example, the
SAPS regards the incident as a home invasion
and robbery, without necessarily linking it to the
bank as an initial ‘point of origin’ of the crime.

If the victim is followed to, and robbed at, his

or her business premises, it will be categorised
as a business robbery. If a victim is robbed in

a public place, the incident may be deemed a
street robbery or, if the victim is killed, a murder
coincidental to a street robbery. Second, many
victims do not report crime — even serious
crimes. South Africa’s 2016/17 Victims of Crime
Survey revealed, for instance, that an estimated
13% of all hijackings and 43% of house
robberies were not reported to the police.®

According to the South African Bank Risk
Information Centre (SABRIC), organised criminal
groups select ‘spotters’ to identify people who
are making deposits or withdrawals of cash at a
bank, after which the information is passed on
to other members in the group who are in the
immediate vicinity of the bank. The accomplices
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will then follow victims and rob them at

their workplace, home, or en route to their
destination.® It is very likely that these robbers
will be armed and will resort to violence if they
are confronted, or if the victim resists.”

Because of the traumatic and violent nature

of the crime, bank associated robbery is of
concern to the banking industry and indirectly
to the public at large. According to Burger,®
the increasing levels of violent bank-related
crimes can be attributed to a shift from crimes
that present high personal risk, such as bank
robbery, to crimes that present low(er) personal
risk — such as bank associated robberies. In
his opinion, this may explain the upsurge in
the number of incidents and losses because of
bank associated robberies.®

Notwithstanding the fact that we know little
about the actual figures of this crime, it is
clear from the available statistics that bank
associated robberies and related cash losses
have shown a drastic increase over the years.
In the past 10 years, known incidents of bank
associated robbery increased from 64 incidents
reported in 2006 to 1 369 incidents in 2016.1°
Incidents increased by 4% from 2015 to 2016,
with 695 incidents being reported for the first
six months of 2017. Cash losses experienced
by victims during the first six months of 2017
amounted to R21 million." Furthermore,

from 2014 to June 2017, 27 fatalities and

69 injuries were recorded by SABRIC as a
consequence of bank associated robberies,
which underscores the aggravated nature and
seriousness of these crimes.'?

The aim of this study was to explore the
phenomenon of bank associated robberies
as a means to gain insight into this relatively
unknown crime type. The larger study,™ from
which this article is drawn, used a mixed
method approach, and collected data in 2015
from three stakeholder groups, namely 11
subject matter experts (SMEs), seven primary



victims of associated robberies, and 500 adult
members of the public who hold bank accounts
with any South African bank. The information in
the rest of this article is based on the answers
obtained from the 11 SMEs, and is thematically
presented below.

The 11 SMEs were purposively selected,
and include investigators from the SAPS,
operational managers from the banking
industry and a prosecutor from the National
Prosecuting Authority (NPA). These
individuals were selected because they

are knowledgeable on the subject of bank
associated robberies. Data from this group was
collected through the use of semi-structured,
one-on-one, in-depth interviews, which

were audio recorded (with their permission),
transcribed and coded thematically.™

The study suffers from a limitation in that it
relies heavily on a relatively small group of
SMEs to provide insight and knowledge about
the topic at hand. However, there is currently
little scientific information available about bank
associated robberies, and as experts on the
topic, these individuals were able to provide rich
and in-depth information. Despite this limitation,
the study makes a contribution to the literature
on a little-researched field.

The dynamics of bank
associated robbery

SMEs reported that a gang of bank associated
robbers is usually made up of two to six
members, fulfilling the following roles:

Spotter

The role of the spotter is to observe and identify
potential victims. In most cases, the spotter is
not part of the robbery. In smaller operations,
however, one person can take on the role of
both a spotter and a gunman, although this is
much riskier. The role of the spotter is crucial
because the success of the robbery depends
on the information that the spotter feeds to

the other group members, who are then
responsible for executing the attack. Spotters
are usually older, experienced perpetrators
who started as gunmen but have transitioned
into positions of authority within the violent
crime underworld. As spotters grow older, they
recruit younger persons who are physically
stronger to execute the robbery, while they do
the spotting.

Spotters may work in tandem, for example
where there is more than one spotter in

the same bank, or where there are different
spotters from the same group located in
different banks, in the same area and at

the same time. Spotters work in this way to
increase the chances of identifying a victim,
since relying on a single spotter may mean
missed opportunities in other banks while
spotting in one bank, or while moving around
between the banks. Spotters wear expensive
clothing and use expensive electronic
technology to create the impression that they
are in the bank to conduct legitimate business,
making them difficult for laymen to spot.

Gunman

The gunman uses the information provided by
the spotter to execute the robbery. Gunmen
are usually physically stronger, younger men.
Depending on the size of the group, there
may be two to three gunmen responsible for
the execution of the robbery. As mentioned,
some spotters — especially where a large
amount of cash is involved — will act as both
a spotter and a gunman. In one particular
incident reported by the SMEs, three spotters
were involved in the bank, with three gunmen
waiting outside.

Driver

The driver is someone who has good driving
skills and knowledge of motor mechanics.
The role of the driver is mainly to ensure that
the robbers get away from the crime scene
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safely and thus s/he always sits in the car,
ready to get away as soon as the robbery has
been committed and the gunmen are back in
the vehicle. Taxi drivers are, in some instances,
recruited as drivers because of their perceived
good driving skills and knowledge of the roads.

Resources required

Bank associated robbers require the following
resources to commit a successful attack:

Vehicles

A gang of bank associated robbers usually
needs a minimum of two vehicles, depending on
the size of the gang. One vehicle is commonly
‘legal’ and the other(s) are hijacked or stolen
vehicles. The spotters remain as clean as
possible: their vehicle has legitimate registration
papers, which reduces the risk that the spotter
will be caught in possession of a stolen vehicle if
s/he is stopped by police and linked to the rest
of the group. The gunmen’s vehicles are more
frequently stolen or hijacked, although even
these vehicles often carry registration discs and
plates that are cloned to match a legitimately
registered vehicle.

Firearms

Firearms are another essential resource for bank
associated robbers. Each gunman requires a
handgun, which means that the number of guns
needed in the group fluctuates, depending on
its size. These firearms are generally illegal and
unlicensed, and, in some instances, rented from
other criminals.

Corruption and the illegal trade in firearms

also play a role in facilitating bank associated
robberies. Thousands of firearms have been
stolen from the SAPS and South African
National Defence Force (SANDF) and ‘have for
years been, and are still being, used to commit
crimes around the country.’'® For example, the
media recently reported that 364 firearms that
were stolen or lost by the SAPS were involved in
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342 crimes such as murder, vehicle hijacking,
armed robbery, housebreaking and theft.®
The Hawks are also investigating possible gun
smuggling in the Western Cape, including the
import and export of illegal guns.'”

Cell phones

Perpetrators use cheap cell phones, which
are discarded after two to three robberies.
They purchase Subscriber Identifying Module
(SIM) cards that already comply with the
Regulation of Interception of Communications
and Provision of Communication-Related
Information Act (RICA), because the
information used during the RICA process
(i.e. identity number and residential address)
belongs to someone else. It is consequently
difficult to trace or intercept these phones.
Perpetrators use these cell phones to call
one another, which means that there are no
text messages that can be used as evidence
or to link the group members to one another.
In addition, offenders do not store one
another’s real contact details, but save them
under pseudonyms.

Bank accounts

Perpetrators, especially spotters, need to hold
legitimate bank accounts, particularly with the
major banks in South Africa, since clients who
bank at the ‘big four’ banks'™ are the main
targets, as these banks have a bigger client
base and a larger footprint of both branches
and ATMs. Interviewees reported that spotters
must be legal account holders so that they
have an authentic reason to be in the banking
hall and may seem to be conducting legal
business if seen roaming around in the bank.
Spotters can therefore often be seen loitering
around the banking hall, filling in deposit slips,
depositing small amounts (e.g. R50), asking for
change or plastic bags, or paying their DSTV
accounts, for example, as a way of passing
time while they are casing a potential victim.



Target selection

Where bank associated robberies are
concerned, Maree explains that there are
different categories of victims, namely
individuals, small businesses and stokvels
(saving clubs). Small businesses and stokvels
are easy targets, because they do their own
banking and usually follow a routine, for
instance doing banking at the same time and
day of the week, and always at the same bank.
This routine activity makes observation and
information gathering easy for criminals.

Clients increase their chance of being robbed
by having a lot of money on their person.
Although some victims are identified beforehand
(i.e. business owners who are targeted owing
to their routine), ‘targets’ (victims) are mostly
selected randomly — for example, those utilising
bulk tellers® to withdraw money. If a client

is seen by the spotter going into the bulk

teller area, his/her chance of being victimised
increases. Perpetrators alternate between

the four major banks, casing each bank for
potential victims and depending on luck to find
a target in at least one of the banks. If a victim
is not found in one of the banks, these robbers
then move to the next bank, hoping for an
opportunity to present itself.

Victims’ demeanour inside the bank may also
draw attention to them. As one of the SMEs
pointed out:

Victims cannot keep quiet, they often
complain in queues and anyone can hear
them. They blurt out how much they

want at the tellers, and sometimes while
standing in the queue as well. Victims
choose themselves to be robbed because
of their behaviour.?’

Perpetrators prefer banks situated in malls or
shopping centres with parking bays in front of
the bank or that are easily accessible, or where
different banks are clustered around the same

area, providing easy access for spotters. There is
also a lot of movement in shopping malls, which
means that it is not easy for victims to notice
when they are being followed.

Selecting targets in shopping centres or malls
with only a few shops and with parking bays

not too far from the bank(s) means that the
perpetrators can be relatively sure that the

client is unlikely to be delayed in the mall doing
shopping after withdrawing money from the bank.
Instead, bank clients are more likely to go straight
to their vehicles after completing their business

in the bank. In such locations, where the parking
bay is not too far from the bank(s), following the
client is easier and quicker. Geographical pattern
analysis undertaken by SABRIC confirms that
shopping centres or malls closest to highways
and main roads are also preferred for an easy and
quick getaway.

Post-offence behaviour

The group dynamics of a bank associated robbery
gang emerge from some type of rank hierarchy

or similar structure. The ‘mastermind’ who plans
the crime receives the biggest portion of the cash.
The driver usually gets the smallest cut because
his/her role is just to wait in the car and drive away
from the scene, while others, like the gunmen,
execute the attack.

The principle of ‘honour among thieves’ appears
to have little place in these gangs. Lying and
deception in the ranks is common, and some
members end up getting a larger share of the
money than others through ‘misappropriation’ of
some of the spoils before the actual distribution
takes place. Because the spotter does not use the
same vehicle as the gunmen and the driver, s/he
is at much higher risk of being cheated in this way.
As such, spotters will, in some groups, play two
roles — for example, identifying potential targets
and then also joining the group that executes the
robbery so as to ensure that they are not lied to
about the money taken from the victim.
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Gabor et al. posit that understanding how
robbers spend the cash that they get from
robberies will help identify precipitating factors
with regard to specific crimes.?? Zinn found that
armed robbers mostly squander their money on
an extravagant lifestyle, including prostitutes,
gambling, expensive cars, designer clothes
and shoes, while a small number of the cash-
in-transit respondents invest the stolen money
in real estate.?® In her research on the criminal
careers of armed robbers, Thobane reports that,
depending on their stage of life, robbers spend
the loot in different ways.?* Young individuals
mostly use their share to finance lavish lifestyles
and recreational substance abuse, while more
mature persons use the money for their daily
expenses, savings and to pay off debts they
may have accumulated.

Experts interviewed for this study confirmed
this finding, adding that older individuals will
generally use their money to take care of
their families, invest in businesses such as
taxis, tuck shops or taverns, buy expensive
furniture and electronic appliances, or
renovate their houses, whereas younger
perpetrators will spend their spoils on
partying and expensive clothes.

The consequences of bank
associated robbery

The first impact of bank associated robberies
on victims is the obvious loss of cash. The
average sum of cash lost ranges from between
R30 000 to R160 000 per incident. In one

rare case, SMEs (who belong to a task team
that meets weekly) reported that an amount of
approximately R3 000 000 had been lost.

Furthermore, victims may also suffer serious
injury or even loss of life, especially where
perpetrators use force or violence, thus incurring
further expenses. Victims are also vulnerable to
other types of victimisation, such as rape, house
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robbery where victims were followed home,
theft, and restrictions of movement.

Trio crimes and the link to bank
associated robbery

Another important dimension of bank
associated robbery is its interaction with

other serious violent crimes, specifically the
so-called trio crimes. These comprise home
invasions (house robberies), business robberies
and vehicle hijackings as subcategories

of aggravated robbery, and may also be
accompanied by murder. The heightened
concern about the trio crimes is a result of

the substantial increases in incidents of these
respective manifestations of aggravated robbery
that have been evident since 2006.%°

Recent crime statistics, released by the SAPS
for the period 1 April 2016 to 31 March 2017,
once again reflected an upsurge in violent
crime; especially the trio crimes associated
with bank associated robberies.?® Aggravated
robberies appear to have peaked during this
period: Kriegler demonstrates an increase of
almost 30% over the five-year period up to
December 2016,%” and Newham reports that
these robberies are at their highest level since
20083, totalling 140 956 recorded incidents in
2016/17 (an increase of 6.4% over the previous
year alone).?®

Hijacking shows a similar trend. Incidents of
motor vehicle hijacking have increased by

about 13% over the same five-year period to
2016,%° while in 2016/17 the police recorded the
highest number of carjackings in the past 10
years (16 717 reported incidents, representing
an increase of 14.5% from 2015/16).%° On
average, then, 45.8 cars were hijacked per day
in 2016/17 — the majority of them in Gauteng.®'

Home invasions doubled during the period
between 2003 and 2016, and the house
robbery rate also increased marginally (from
20 820 to 22 343 incidents) from 2015/16



to 2016/17.%2 Coupled with these increases,
Kriegler also argues that crime in South Africa

is increasingly likely to be characterised by
physical and violent encounters with offenders.>

Taken together, trio crimes instil fear in members
of the public owing to the perceived threat of
their lingering omnipresence, and the sense

of invasion of one’s perceived sanctuary of
privacy and security at home, at work, or while
travelling in a motor vehicle. Newham explains:
‘These crimes can happen to anyone and are
highly traumatic to victims, as they are too often
accompanied by murder, rape and serious
assault, or the threat of these crimes.’* Zinn
argues that a crime such as motor vehicle
hijacking inhibits people’s freedom of movement,
and in turn constrains their economic growth.
Vehicle hijackings have substantial negative
effects on South Africa, particularly in terms of
the loss of property and psycho-social harm as
a result of the trauma and fear experienced by
victims and society at large.®® Home invasions
cause significant trauma because homeowners’
‘privacy, control and security’ are taken away
from them. Many victims are accosted and
exposed to violence:®®

[Iln some robberies householders are
tortured, beaten, physically intimidated and
verbally abused. On a daily basis South
African media carry reports and graphic
descriptions of violent crime, including
house robberies. The unpredictability and
prevalence of criminal attacks at homes
make for extreme levels of insecurity.

Perpetrators of trio crimes are relatively
organised, and plan their attacks well. Zinn
shows, for example, that offenders prefer
vehicle hijackings to motor vehicle theft
because it is a lucrative crime from which they
are able to make quick cash without having to
deal with practical considerations like ‘alarms,
immobilisers, [and] opening the car door’ as
well as starting the engine without the key.

Offenders believe that stealing a vehicle,
as opposed to hijacking it, increases one’s
chances of being apprehended.®

Armed robberies are frequently perpetrated by
criminal syndicates as part of organised crime.®®
A single robbery will generally yield a high value
in stolen goods and cash.®® In addition to the
economic incentives for committing these

types of aggravated robberies, there is little
disincentive for perpetrators, as they are seldom
arrested and successfully prosecuted. Newham
argues that the combination of strategies they
employ, including proper planning, the use

of elements of surprise and force, successful
escapes and eluding of law enforcement means
that ‘criminally orientated individuals and groups
increasingly [recognise] that robbery [is] a low
risk and high yield enterprise’.*°

In the experience of SMEs who were
interviewed for this research, many perpetrators
are repeat offenders who started with petty
crimes and then graduated to bank associated
robbery. These interviewees report that

bank associated robbers are also involved

in aggravated robbery, vehicle hijacking and
murder. Theft and the hijacking of cars are also
considered essential parts of bank associated
robbery, because offenders need vehicles to
commit these crimes. Consequently, offenders
will either hijack cars themselves or will link

up with someone who ‘specialises’ in vehicle
hijackings to supply them with vehicles. In the
experience of the SMEs, offenders will not
hesitate to shoot if confronted.

According to the SMEs, some of the offenders
may also commit hijacking and robbery of
trucks delivering British American Tobacco (BAT)
products to spaza shops*' in the townships
(colloquially known among the SMEs as ‘BAT
robbery’). One SME is also of the opinion that
there is a strong link between robberies where
people are followed from airports and bank
associated robberies, because of a similar
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modus operandi. One bank associated robber
has indeed also been convicted for an airport-
following robbery, as confirmed by the SME.

The characteristics of bank associated
robbers are similar to those identified by Zinn
and Newham in that they exhibit elements

of planning the crime; are drawn by easy

and quick cash; operate in groups where
there is a division of roles; and will frequently
squander the money on maintaining a lavish
lifestyle. SMEs argue that offenders engage in
bank associated robbery because the crime
presents a low personal safety risk and results
in ‘scoring’ a large amount of money in a
short period of time. ‘Masterminds’, who are
older and more experienced, and usually have
previous convictions for crimes such as robbery
with aggravating circumstances or business
robberies, will recruit younger offenders.

Bank associated robbers meet in the morning
at taverns or petrol stations to discuss get-
away routes, distribute resources such as
weapons and cellphones, and assign roles

to each of the members in the team. Bank
associated robbers may not be targeting big
‘scores’ such as banks, for example, but will
target individuals who have large amounts of
money in their possession.

In the process of committing bank associated
robberies, offenders are presented with
opportunities to commit other crimes. As
mentioned, SMEs report, for example, that
offenders will shoot if victims show resistance
during the commission of a hijacking. They
may therefore also be guilty of committing
murder. SMEs believe strongly that success in
the prevention of bank associated robberies
will have a positive impact on the prevention of
other crimes, particularly the trio crimes, as it
often constitutes the initial phases of other
such crimes.

Burger argues that the trio crimes raise ‘the
biggest concern’ or crime threat of the six
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crime sub-categories clustered under the
aggravating robbery category.*> Newham
holds that it is essential to increase crime
intelligence and analysis capacity in respect

of trio crimes if we hope to identify and

detect the perpetrators and their networks.3
Extending this strategy to include bank
associated robbery would contribute to the
combatting of the trio crimes, inclusive of bank
associated robberies.

Conclusion

It is evident from the data presented above
that structured, organised gangs are
responsible for bank associated robberies,
and that they apply their own strategies and
tactics with varied success, thereby creating a
category of crime specialists. Serial offenders
or the same individuals committing repeated
crimes are responsible for a large number of
these crimes. Even though bank associated
robbery is seen as a highly specialised crime
characterised by agile motives, criminals are
also versatile in their offending. Statistics show
high levels of incidents of house invasions and
vehicle hijacking, and this study confirms that
bank associated robberies contribute to the
incidence of those aggravated robberies.

In response to the surge in bank associated
robberies, the SAPS has formed a task team
to deal specifically with these crimes. In
addition to these efforts, it would be useful to
extend intelligence networks devoted to the
investigation of the trio crimes to include bank
associated robbery, especially since other trio
crimes are frequently consequential outcomes
of bank associated robberies. Improving the
conviction rates of those who commit bank
associated robberies may also be used to
deter potential perpetrators from committing
these crimes.

To comment on this article visit
@ http://www.issafrica.org/sacq.php
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This article considers whether evidence of sexual grooming influences decisions by South African
courts when passing sentence on offenders who have been found guilty of sexual assault or rape of
children. By analysing judicial decisions, the article considers three themes — the lack of violence, the
apparent consent of a child under 12, and the appropriateness of correctional supervision. The
article concludes that evidence of grooming should play a role in sentencing decisions, as it forms
part of the nature of the crime that the court is required to consider.

The concept of sexual grooming is new in South
African law, with a fledgling jurisprudence and
an even younger statutory provision. This article
examines six cases in which a child under the
age of 16 was raped' or sexually assaulted?

by an adult, and where there was evidence of
sexual grooming that facilitated the completion
of the offence. The article examines whether the
presence of sexual grooming is considered by
the court when passing sentence, and if so, in
what way it influences the decision. From the
analysis of case law, it is argued that in order

to arrive at an appropriate sentence, the court
must consider the broad factual circumstances
— which include the grooming process — when
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discussing the nature of the crime and the
interests of society, balanced against the
interests of the offender.

This analysis is independent of the stand-alone
offence of sexual grooming in section 18 of the
Criminal Law (Sexual Offences and Related
Matters) Amendment Act (SORMA) of 2007.
Section 18 criminalises specific conduct that
may form a part of the grooming process and
can be considered unlawful, even if it never
culminates in a sexual offence against the child.
The cases examined in this article may include
some of the conduct criminalised by section 18,
but also encompass the broader understanding
of grooming adopted in case law. The concept
of sexual grooming is an important one when
considering whether the court should accept
the apparent consent of a child. There is an
innate power imbalance between an adult

and a child that should demand heightened
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scrutiny. At its core, evidence of grooming

has the ability to negate a defence of consent
when establishing criminal liability.® In addition,
it continues to play a role at the sentencing
stage owing to the many considerations at play
when deciding on an appropriate sentence.
This article draws on a broader definition

of grooming than the one included in the
legislation, to reflect some of the psychological
features discussed in the case law.

The article briefly describes grooming and its
different roles in the law, and then proceeds
to describe the general law on sentencing in
which evidence of grooming may play a role.
This role is then examined in various judicial
decisions, in an analysis that considers three
specific themes. First, it canvasses decisions
that have highlighted the lack of violence in an
offence, and then it considers two cases that
were appealed as a result of judicial reliance
on consent of a child under 12 when deciding
on sentence. It considers two cases where
the courts looked into whether correctional
supervision would be an appropriate sentence,
and the role that evidence of grooming

played in the outcome. This article concludes
that evidence of grooming is an important
consideration in the sentencing process for
persons convicted of rape or sexual assault of
children, based on the outcomes of the
cases examined.

Sexual grooming

Sexual grooming is understood in the literature
as a process where an adult subjects a child
to psychological manipulation and violation of
their developing sexuality.* A perpetrator will
make use of their adult authority or economic
resources to draw a child into a relationship
that is for the benefit of the perpetrator’s sexual
desires.® The child may adopt responsibility
for the violation they suffer because they feel
complicit, because they fear their abuser,

or because they have become emotionally
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dependent on the abuser.® The process of
grooming is one that does not require the use of
force precisely because of the child’s complicity
or fear.” This broad understanding of sexual
grooming in the law is discussed in the minority
decision of S v Marx (2005)® and the decision in
S v Muller.®

Grooming has been recognised as a gateway

to sexual abuse, and, as a result, the legislature
saw fit to include it as a stand-alone crime in
section 18 of SORMA.."° Classification of this new
offence aims to protect children from incidents of
sexual abuse, as the abuser may be prosecuted
under this section even before a sexual violation
has occurred. Section 18 also defines specific
conduct that falls under the definition of grooming,
such as showing pornography to a child in order
to encourage or instruct that child to perform a
sexual act," or arranging to meet a child with

the intention that the meeting will result in a
sexual act.'

The approach of the courts has been much more
broad and flexible in establishing the presence of
sexual grooming than the definition contained in
the legislation. S v Muller defined grooming as ‘a
psychological process used by the paedophile to
access his victim’."® This broad definition allows
the court to take into account all of the offender’s
conduct surrounding the sexual abuse. It is able to
do so because punishment is not being imposed
for a separate offence of grooming, but, instead,
evidence of grooming supports the prosecutor’s
case of alleged rape or sexual assault. In practice,
then, a set of facts may satisfy the elements of the
crime of grooming under section 18 of the Act,

as well as supporting a broader understanding of
grooming based on the psychological features of
the process, and how this process created the
context in which the sexual offence could occur.

Sentencing in grooming cases

The cases considered in this article all deal with
a successful conviction of an accused for rape



or sexual assault of a complainant who is
younger than 16. The article does not focus on
the role that grooming played in securing the
convictions, but rather on how it affected the
sentencing of the offender. Such a discussion
warrants some background on the sentencing
framework, before turning to the discussion on
grooming in these cases.

At the heart of any sentencing decision is an
application of the Zinn triad, as set into law by
the decision of S v Zinn where Justice of Appeal
Rumpff held that ‘what has to be considered is
the triad consisting of the crime, the offender
and the interests of society’.'* As will be shown
later in this article, evidence of grooming is
taken into account when establishing the nature
of the crime, which in turn affects sentencing.
For example, whether an offence is deemed

to be sexual assault or rape has important
implications at sentence. When sentencing an
offender convicted of sexual assault (section 5
of SORMA), the court needs only to consider
the common law on sentence. Grooming that
leads to rape (under section 3 of SORMA) will,
however, trigger the imposition of a mandatory
minimum sentence under section 51 of the
Criminal Law Amendment Act 105 of 1997
(CLAA), read with the Criminal Law (Sentencing)
Amendment Act 38 of 2007. As a result,
sentencing an offender who is convicted of rape
is more complex.

Rape of a child under 16 years old falls under
part 1 of schedule 2 of the CLAA. The court
must sentence a person convicted of such a
crime to a life sentence. The court’s discretion
to deviate from the statutory minimum sentence
is limited to cases where ‘substantial and
compelling circumstances’ exist that justify

the imposition of a lesser sentence.' In
addition, section 51(aA) prohibits the court
from considering ‘the apparent lack of physical
injury to the complainant’ as a substantial and
compelling circumstance that justifies such a

deviation.'® This becomes relevant, as the cases
examined lacked any physical injury considered to
be significant or lasting. However, in practice the
apparent lack of injury still formed part of the list of
factors that the court considered in mitigation of
sentence in some decisions.

The application of the CLAA is guided by the
decision in S v Malgas, which intended to provide
clarity on when a court could deviate from the
prescribed minimum sentence.!” Justice of Appeal
Marais’s judgment requires that the prescribed
minimum sentence ordinarily be imposed, but that
if the case calls for a departure from the sentence,
the court should do so guided by notions of
justice and proportionality.’ Marais notes that ‘the
greater sense of unease a court feels about the
imposition of a sentence, the greater its anxiety
will be that it may be perpetrating an injustice’."

In practice, addressing this ‘unease’ varies from
case to case, as courts attempt to deal with
questions of (dis)proportionality in sentencing.

[t does mean, however, that the judicial officer
retains substantial discretion in the imposition
of sentence.?°

Adding an additional charge of sexual grooming
cannot increase the amount of time an offender
spends in prison. However, evidence of sexual
grooming (as a separate offence or merely as part
of the fact pattern of the sexual offence) can still
impact severity of sentence when considering

the Zinn triad. S v Steyn illustrates the impact on
sentence when an offender has committed an
offence under section 18 of SORMA, in addition to
having committed a sexual offence.?! Steyn deals
with the persistent sexual abuse of the offender’s
stepson. The accused would masturbate his
stepson, or himself in front of his stepson, in
order to encourage him to do the same. This
conduct, which spanned two years, resulted in a
charge of sexual assault. The accused began his
abuse after his stepson came to him to discuss
his sexual education in school. The accused

used this natural adolescent enquiry to discuss
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masturbation, with the result that he was also
charged with sexual grooming. The judge
described the offender’s conduct as using ‘the
guise of a parental interest in SR’s development
to encourage SR into sexual acts with him at a
time when he was young and impressionable,
and dependent on [him]’.??

This case highlights an important principle in
sentencing, which holds that where there are
multiple offences, the offender’s sentences
should run concurrently if the ‘evidence shows
that the relevant offences are “inextricably
linked in terms of locality, time, protagonists
and, importantly, the fact that they were
committed with one common intent””.2® Under
this principle, offenders such as Steyn, who
commit sexual assault or rape through a
process of grooming, and are also charged
with the separate section 18 offence, must
have sentences that run concurrently. The
judge in Steyn held that ‘the appellant’s sexual
grooming of SR was committed with an intent
to ... reduce SR’s unwillingness to the appellant
committing acts of sexual assault against SR’.2*
The sentences for the various convictions were
therefore ordered to run concurrently.

Case analysis

This article considers how judges have
considered features of the grooming process
when passing sentence on an offender. As
noted above, in cases where the grooming
results in rape, the court must make its
decision in keeping with legislation imposing a
mandatory minimum sentence. Even in cases of
sexual assault that do not trigger a mandatory
minimum sentence, the court’s reasoning often
follows similar considerations as set out in the
sentencing framework. A court may therefore
take features of the grooming process into
account when deciding to either reduce or
impose a harsher sentence.

The consequences of grooming in facilitating
abuse vary from case to case, and there is, as
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a result, no clear guidance on how grooming
should be considered when sentencing an
offender. This discussion analyses the cases of
offences facilitated through grooming along three
themes. The first theme considers decisions that
rely on a lack of violence in mitigating sentence.
The second theme discusses two cases where
the court relies on the apparent consent of a
child under the age of 12 to justify reducing the
sentence for a rape conviction. The third theme
examines cases where correctional supervision
was deemed appropriate for an offender in a
grooming-related case. All three themes show
the variability of sentence outcomes, which
highlights the need for proper recognition of how
grooming forms an integral part of the sexual
offence that is committed. By failing to make this
link, prosecutors and judges make decisions
that perpetuate harmful perceptions about
children and sexual abuse.

Lack of violence

S v Muller concerned the rape of a 14-year-old
girl (on two occasions) by her stepfather. The
accused was found guilty on two counts of rape.
The age of the complainant, and the fact that the
offence had occurred more than once, triggered
the application of the minimum sentence of life
imprisonment as prescribed by section 51(1),%°
which Justice Satchwell ultimately imposed on
the accused.?® The judge was asked to consider
whether a number of factors met the standard
for ‘substantial and compelling circumstances’
that warranted a deviation from the mandatory
minimum sentence. As part of these arguments,
the defence raised the lack of violence and
absence of bodily injury that characterised the
rape. Satchwell held that

it is difficult to comprehend how this
could be relevant or mitigating in
circumstances where no violence or
threat of violence was needed by the
rapist to achieve his deeds.?’



This judgment succeeded in excluding a core
feature of the grooming process — the fact that
an offender does not have to resort to the use
of force because of the child’s complicity or fear
— from constituting a substantial and compelling
circumstance to deviate from a sentence of

life imprisonment.

The decision in S v AS?® follows a different
approach to that taken in Muller. The offender
indecently assaulted his goddaughter, and

he was prosecuted under the common law
because, at the time of the incident, SORMA
was not yet in place. Because of the restrictive
common law definition of rape, and the fact

that his case involved oral penetration of the
complainant with his penis, the offender was
charged with indecent assault. (Had the incident
occurred after the commencement of the new
law, the accused would have been guilty of
rape.) Evaluating the accused’s conduct, Justice
Lekale writes that ‘the abuse would have, most
probably, culminated in rape in the common law
sense as the child gradually got accustomed to
it and the number and value of gifts increased’.?®
This judgment shows an appreciation of the
ways in which the grooming process operates.
However, the judge later also includes ‘the

fact that the complainant in this matter did not
sustain any physical injuries’*® as a justification
for reducing the court a quo’s sentence.

These two cases show how the same core
feature of the grooming process can be used in
contradictory ways by different judicial officers.
Grooming as a psychological process secures
the compliance of the child involved, which
means that violence is not necessary for the
offender to achieve their ends. Muller found that
the lack of violence was insufficient grounds to
deviate from the prescribed minimum, while in
the case of AS it was considered a mitigating
factor in favour of the offender.

The law now prohibits lack of violence from
constituting a substantial or compelling

circumstance under section 51(3) (@A) of the
CLAA. This means that judges cannot rely on a
lack of violence in mitigation of sentence. This
is especially relevant in the context of grooming,
where the nature of the crime necessarily
excludes violence. A consideration of the
contextual factors that lead to the offence, with
due appreciation of the mechanisms through
which the grooming process occurs, can help
prevent such a decision.

Consent of a child under 12

Two matters travelled to the appeal court
because of a specific factual consideration
used by the judge in deciding on an appropriate
sentence. In both cases, the court was faced
with a complainant under the age of 12, who

is, by definition, unable to consent to sex

under section 57(1) of the SORMA.®" In both
cases, however, the judge used the apparent
consent or compliant behaviour of the child as
a substantial and compelling factor that justified
the imposition of a lesser sentence. Both cases
occurred in the same court’s jurisdiction, and
the Director of Public Prosecutions, Gauteng
appealed both sentences as incorrect in law.

The first matter, MJUM v S,* concerned a case
where the accused had what was described as
an ongoing sexual relationship with an 11-year-
old girl, to which she seemingly acquiesced.
Justice of Appeal Mushasha notes that ‘counsel
[for the state] argued strongly on the doctrine
of grooming’,®® which the court accepted, but
did not explore. When considering arguments
against the imposition of a life sentence the
judge writes that ‘it seems to me that the only
aggravating factor in this case is the age of the
complainant’.®* The list of mitigating factors he
relies on to reduce the sentence includes the
‘cooperation of the complainant’®® in giving the
accused access to her home, and that

the complainant proceeded of her own
accord to appellant’s home ... Itis
remarkable that complainant’s visit took
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place despite the fact that she was already
previously raped by the appellant.®®

The process of grooming will often result

in a compliant victim, because the child is
emotionally manipulated to participate through
guilt or loyalty. This compliance from a child is
what makes ongoing sexual abuse by an adult
possible. By including them as mitigating factors
in this matter, the judge used core features of
the grooming process as a reason to deviate
from the statutory minimum sentence of life in
prison to 20 years’ imprisonment.

The decision in MJM was appealed in Director
Public Prosecutions, Gauteng v Mphaphama.®"
The state sought to appeal the sentence under
section 16(1)(b), read with section 17(3) of the
Superior Courts Act 10 of 2013, on the grounds
that the High Court had erred in law when
including the consent of the complainant as a
consideration in imposing sentence. The state
based its argument on the fact that section
57(1) of SORMA establishes that a child under
the age of 12 is unable to consent. Although the
court ruled that it did not have the necessary
jurisdiction®® to hear the appeal, Justice of
Appeal Willis made sure to comment that ‘while
the approach of the High Court in this matter is
to be strongly deprecated, our hands are tied’.*°
Although the outcome was not successful, this
decision has the positive effect of censuring the
approach taken in Mushasha’s original decision
in case law.

The Gauteng Director of Public Prosecutions
was offered another opportunity to challenge
the use of the compliance of a child under

the age of 12 as a substantial and compelling
circumstance in S v MG.*° This case concerned
an appeal of conviction and sentence of multiple
charges against the accused, who was the
stepfather of the 11-year-old complainant,

and who was accused of raping her, as well

as producing pornographic images of her.

The appeal was based on issues of evidence
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collection and presentation before the court.
The judge found that the accused had inserted
his penis into the mouth of the complainant, and
photographed the incident.*!

The accused was found guilty of rape, and
when considering the appropriate sentence,
Justice Preller noted that ‘there is a strong
suspicion that the victim was not an unwilling
participant in the events’.*? This impression
was based partly on the complainant’s oral
testimony: she did not express disgust or hurt
at the actions of the appellant, and although

a threat was used to ensure her compliance*®
this did not take place before every incident.
These findings, coupled with the expression on
her face in the photographs where she has the
appellant’s penis in her mouth, were relied on
to suggest that she was not unwilling or forced.
Preller concludes on the complainant’s evidence
as to the nature of the crime:

| am fully aware that she was at the time
only 10 years old and that the absence

or otherwise of consent is irrelevant as an
element of the commission of the offence.
It must, however, be an important factor in
considering an appropriate sentence.

This consideration, along with the offender’s
youthfulness and his experience of abuse as

a child, led the court to justify a deviation and
impose a 10-year sentence for rape. The case
was taken on appeal,* where the Supreme
Court of Appeal (SCA) held (per Justice of
Appeal Petse) that the court did have the power
to overturn the sentence imposed,*® due to the
incorrect legal basis of the High Court decision:

In this case the High Court imputed
consent to the complainant. It did so
despite the clear and unequivocal
provisions of s 57(1) of the Sexual
Offences Act ... In doing so, the High
Court committed an error of law.*®



This allowed the SCA to refer the matter back to
the High Court to be sentenced afresh. In doing
so the court noted that

the respondent gratuitously violated that
complainant’s right to dignity, privacy and
physical integrity in a most humiliating
and demeaning manner. Accordingly, on
the facts of this case one must ... keep
uppermost in the mind, with a measure of
abhorrence, the respondent’s unfatherly
conduct in sexually molesting

his stepdaughter.?

Following this SCA decision, the High Court
takes a very different approach to sentencing in
Grobler v S.*® Justice Fisher’s judgment is more
victim-centred and focuses on the experience of
the complainant, although there was not much
evidence of her actual experience before the
court. Fisher writes:

[Wihilst she should have been nurtured
and guided at this crucial stage of her
young life, she was predated upon by the
appellant who was opportunistic, in taking
advantages of the absences of her mother
from the home.*

The lack of evidence as to the impact on the
victim (owing to a failure to admit the victim
impact statement to the court) sets a useful
standard for sentencing:

[E]ven if it were assumed that the
complainant would have been found in
such a report to have experienced little

or no trauma as a result of the offences,
this would not serve to ameliorate their
seriousness for the purposes of the enquiry
as to whether substantial and compelling
circumstances exist to depart from the
prescribed sentence.*

Fisher does not find any reasons to justify
a departure from the mandatory minimum
sentence as a result of a more detailed

consideration of the nature of the offence and
the victim’s interests.®'

The original High Court decisions in these two
cases show how an outcome of the grooming
process — the apparent consent or compliance
of a child — was relied on in mitigation of
sentence. The SCA decision in MG should

put an end to this reasoning in cases involving
victims under the age of 12, as it clearly sets
out that any reliance on the consent of a child
under the age of 12 in mitigation of sentence is
an error in law because of their statutory inability
to give consent. Evidence of grooming remains
relevant to a decision of sentence, as it speaks
to the nature of the offence, as demonstrated
by the decision in Grobler, where the court
draws on the complex features of grooming
within the home in establishing the serious
nature of the crime.

Correctional supervision and grooming

Enslin v State® and S v AR® provide interesting
counterpoints on the question of whether
correctional supervision is an appropriate
sentence in cases where a rape or sexual
assault is facilitated through grooming.

In Enslin, the offender had been convicted in
the regional court of rape of his 17-year-old
stepdaughter, as well as of various acts of
sexual assault, which began when she was

14. He was also convicted of sexual grooming.
The regional court imposed a sentence of eight
years for the rape, which the offender appealed
before the High Court. Although the various
convictions suggest that the complainant was
groomed over a number of years during her
adolescence, the judge accepted without much
comment the argument in mitigation that

the complainant showed no resistance.
The complainant did not sustain injuries
during the commission of the rape and ...
the appellant penetrated the complainant’s
vagina with his finger.5*
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The court does make the connection between
the psychological abuse over the years with
the complainant’s eventual compliance. Had
argument been led that the compliance was

a product of the cycle of abuse, the judge

may have viewed the evidence of grooming
differently. Instead, the judge makes the general
comment that

sexual assault on children is devastating
and leaves an indelible mark in the
psychological upbringing of a child; it is
even more so when such offences are
committed within the household by a
father who is naturally entrusted with the
protection of his children.®

Here, although there was evidence of grooming,
it did not feature in Justice of Appeal Magardie’s
discussion of the crime (which was limited to the
submissions made by counsel for the offender).
Recognition of the pattern of abuse suffered by
the complainant would have made the outcome
more palatable, but the decision is instead
focused on the offender. Magardie’s decision

to sentence the perpetrator to correctional
supervision is explained as follows:

The sentencing courts cannot apply the
one-size fits all approach when sentencing
offenders. Ordinarily, a distinction should
be made between those offenders

who ought to be removed from society
and those who, although deserving of
punishment, should not. With appropriate
conditions, correctional supervision is
undoubtedly an appropriate and severe
punishment, even for persons convicted
for serious offences.

Magardie decides to replace the regional court’s
sentence of eight years’ imprisonment with one
of correctional supervision.

Justice Le Grange and Justice of Appeal
Weinkove adopted a different approach in S v
AR, which concerned an accused who created
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child pornography with his stepdaughter, and
with other children known to him. None of the
charges involved violent acts, although the
circumstances in which the photos were taken
resulted in conviction for sexual assault. The
offender was given an eight-year sentence
(wholly suspended) by the regional court. The
state appealed this sentence as too lenient. The
judges in this matter held that

a non-custodial sentence would, in our
view, unduly focus on the rehabilitation
of the respondent and would lessen
the retribution and prevention elements
of sentence, to the extent that it would
bring the administration of justice

into disrepute.®’

The judges reached this conclusion through

a more detailed canvassing of the offences in
question. In discussing the images taken of his
stepdaughter, the judges address her apparent
compliance:

The filming and taking of nude pictures
of LC happened over a period of years
and multiple videos were made. In

our view it is incongruous to suggest
that LC was a ‘willing participant’
[suggested by the magistrate] in the
true sense of the words.*®

This decision shows an understanding of the
process under which the eventual compliance
was obtained. The judges go on to say:

Common sense dictates that the
respondent must have over a period of
time created a false sense of security and
trust with LC. The respondent’s behaviour
in this regard can hardly be described as
less serious. In fact the opposite is more
accurate. It was this false sense of trust,

if not grooming, which allowed LC to
participate and not speak out.*®

By highlighting the process under which the
offender was able to secure compliance, the



judges succeed in increasing the focus on the
nature of the crime within the triad, rather than
the disproportionate focus on the offender of
the initial judgment. This shift in focus results in
the judges imposing an eight-year sentence of
direct imprisonment.

These two cases illustrate how the inclusion of
a consideration of grooming when sentencing
an offender may change the sentence quite
dramatically. Both cases involved grooming
over a number of years, with the result that the
complainants were compliant to the whims of
the offender at the time of discovery. Both men
were stepfathers, who were responsible for the
complainants and trusted to provide safety and
care. This position gave them a special kind

of power and influence over the developing
adolescents. Both men were respectable
members of society, gainfully employed and
breadwinners for their families. Both men
showed remorse, and willingness to be
reformed. This became the core feature in the
Enslin judgment but not in AR, where the nature
of the offence (which included the grooming
process) was foregrounded in the decision. This
disparity suggests that evidence of grooming
can impact the severity of sentence, depending
on the way it is used to negate the existence

of consent. The approach taken by the court

in AR is preferable, as it balances the factors

in the Zinn triad effectively while affording the
victims of sexual abuse through grooming the
understanding they deserve.

Conclusion

Sexual grooming is a complex psychological
process by which a child becomes compliant to
the sexual advances of an older, often trusted
person. This process may result in psychological
trauma before sexual abuse occurs. This

article has considered how evidence of sexual
grooming plays a role in the sentencing of
offenders who have been convicted of rape or
sexual assault of a child. Each child’s experience

of being groomed is different, and it is critically
important to scrutinise how the courts have
used the facts of being groomed, and how they
have sentenced offenders who have made use
of this manipulation.

Overall, the case law discussed above has
shown that there is no clear-cut outcome

when evidence of sexual grooming is led in
sentencing proceedings. Taking into account
the factors in the Zinn triad, a judicial officer
may focus on features of the process in a

way that results in aggravation or mitigation

of sentence. The absence of violence that
characterises a violation does not produce a
consistent outcome, as shown by the difference
in decisions in Muller and AS. The SCA decision
of MG prevents sentencing courts taking the
compliant behaviour of children under 12 into
account in mitigation of sentence in the future,
but it does not guarantee the same for children
over 12. Finally, the contradiction in outcome
between Enslin and AR reveals how a focus on
evidence of grooming, when considering the
nature of the crime, might impact outcomes. If
the psychological process of grooming the child
is not taken into account, more weight may

be placed on the offender’s characteristics, as
it did in Enslin. AR, on the other hand, shows
that the nature of the offence must be properly
balanced against the offender’s considerations
in order to achieve an appropriate and sensitive
sentence. This latter approach is preferable

in sexual offence cases that are facilitated
through grooming. The absence of violence

in a rape or sexual assault matter should not
constitute a factor that allows for mitigation of
sentence. Apparent consent after psychological
manipulation should also not allow for leniency.
While sentencing is a process that depends
intimately on the facts of the case before

the court, evidence of grooming should be
something that produces similar outcomes

in punishment.
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More than 50 years ago, Howard Becker asked the question WWhose side are we on? in our
conversations about crime and criminals.” Becker intended the question to force us to reconsider
our assumptions about the value-free nature of research, the neutrality of the ‘law’, and the
pathology of the criminal ‘other’. Becker’s argument was that, in our studies of the social world, we
cannot avoid taking sides.

Becker’s question has long plagued South African criminology. How else, in a political context where
law and enforcement agencies served minority interests and where processes of criminalisation for
contravening a plethora of apartheid laws so cruelly impacted on the racial underclass? Twenty-five
years into the new democracy, Becker’'s question is still with us. The connection between crime

and politics has not been disrupted. Social inequality continues to feed social discontent and moral

ambivalence about the law and its enforcers. Furthermore, over the past two decades criminal
enterprises and illicit networks have flourished. The destinies of the licit and illicit have become
intertwined, and the question \Whose side are we on? remains without a definitive answer.

In May 2018 Anneliese Burgess’s Heist! South
Africa’s cash-in-transit epidemic uncovered
was published. The publication was well timed.
A few weeks after it appeared there were
concerted efforts to mobilise security personnel,
law enforcement agencies, the banking

industry and the public around the ‘plague’

or ‘pandemic’ of heists. In mid-Jdune 2018
security personnel and their trade unions staged
protests in major cities across the country. Key
arteries in Gauteng were throttled as cash-in-
transit vehicles drove in slow formation. Protest

* Elrena van der Spuy is a member of the Centre of Criminology,
University of Cape Town.

meetings by security personnel and their trade
unions demanded immediate and lethal action
against the perpetrators. ‘Shoot to kill the
thugs’ — the title of one poster — summarised
the mood. The trade union federation COSATU
put forward a number of proposals: improve
the conditions of employment for security
personnel and upscale their training; utilise new
technologies (more heavily armoured vehicles
and better weapons) to reduce risk; deploy
police escorts for transit vehicles; and root out
corrupt elements inside security agencies.

The go-slow protest actions took place a day
before the Parliamentary Portfolio Committee
convened a debate on the issue (13 June 2018).
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During the debate Police Minister Bheki Cele
stated that cash-in-transit heists constituted

a form of terrorism. They were meant to
spread fear. In response, a high visibility and
intelligence-driven campaign — a kind of
counter-terrorist strategy — was necessary.

He further acknowledged that insider rot in
intelligence and police circles formed part of
the problem. Any containment strategy also
had to tackle ‘feeder crimes’ that stemmed
from vehicle hijacking and the trade in illegal
firearms. He reassured those present that
under his watch he had every intention that
the South African Police Service (SAPS), in
close collaboration with the private security and
banking industries, would ‘turn things around’.

Against this background, Heist! brings a
disciplined inquiry to a complex issue of
organised criminality. Burgess explores

the phenomenon through 10 case studies
presented over 35 chapters. Viewed together,
the 10 case studies reveal key issues of
importance for those interested in the study of
crime and the discipline of criminology.

Data gathering: In the first instance Heist! sets
an enviable example of robust data gathering.
Documentary research is combined with rich
interview data. Burgess possesses key critical
skills from her years of investigative journalism.
She is adept at following leads, cultivating
connections, speaking to a wide range of
informers and respondents, and double-
checking sources. We read how plans about
heists are conceptualised and put in motion.
There are details about the heated and fleshy
moments of ambush and contact. There is

the efficient extraction of loot, of beating fast
escapes and the miraculous disappearance into
thin air of both perpetrators and their takings.

Key actors and groupings: Burgess provides
a detailed breakdown of the human actors
involved in heists. Cash-in-transit heists are not
infractions committed by lone actors. Organised
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forms of crime require groups of individuals to
band together in pursuit of a common criminal
goal. Such groupings are invariably stratified.
There is role specialisation, with divisions of
labour between individual cogs in the looting
machine. The actors involved belong to social
hierarchies and form social networks. They have
social histories and career trajectories. While
they are all men, they differ in role and personal
history. There are the kingpins who write the
crime script and give the orders. Foot soldiers
play subsidiary roles. There are accomplices
(or ‘Fingers’), recruited from the criminal justice
system and the private security sector. In Heist!
we confront a medley of actors — the drivers of
cash-in-transit vehicles, the perpetrators and
their accomplices.

Modus operandi: The technical or performative
elements of law-breaking behaviour have been
a respectable focus of criminological enquiry.
Cash-in-transit heists are not crimes of passion
committed in the heat of the moment, but
require cool heads, professional skills and hard
tools (men, vehicles, guns, explosives). Precision
and nerve are necessary traits in this business.
Burgess captures the modus operandi, the
degree of planning and the level of organisation
leading up to the event, and the mechanics

at the moment of execution of a heist. For
students of criminology, this engagement with
the technical operationalisation of the crime sets
a fine example of what it takes to map crime
offence dynamics.

Motivational incentives: The motivational
factors which propel people towards deviant
or criminal activity have been central to
criminological debates. Textbooks routinely
invoke a wide range of risk factors organised
into micro, meso or macro levels in search

of explanations of criminal involvement. Not
a professional criminologist, Burgess still
succeeds in capturing critical moments in the
lives of heist operatives. Here and there we



confront the critical motivations which spurn,
push or pull them into the vortex. We also learn
a fair bit about the rationalisations they invoke to
justify their actions.

The seduction of crime: In 1988 Jack Katz
lambasted criminologists for their lack of
attention to the ‘seductions of crime’ or what he
described as ‘the moral and sensual attractions
in doing evil’.2 When crime is interpreted

in social pathological terms, there is little

space to recognise the thrill of law-breaking
behaviour. Burgess succeeds in confronting

the allure of the heist as action-on-steroids.

Her respondents talk about the addiction to

the thrill, of the build-up of tension before the
hit, the rush experienced in the execution of
that hit and the satisfaction-after-action. This
kind of crime executed on highways constitutes
public theatre. As public spectacle, it comprises
bravery and violence, and yields bags of loot.
The emotions invoked in spectator circles are
contradictory. Horror and intrigue intermingle.
The perpetrators project images of modern
Robin Hoods pitted against the corporate
giants. In their rationalisations of their actions
they talk about a redistribution of wealth and

of the insurance industry offsetting the losses
of the industry. In effect, the author poses

the question: Whose side are we on in this
instance of cash-in-transit heists? Here the
book moves beyond self-serving rationalisations
and structural imperatives to consider the costs
associated with cash-in transit heists, both for
the economy and for society.

The trouble with organised crime: Heist!
illuminates too the connections between

the illicit and licit — between gun-wielding
perpetrators, criminal networks and corrupt
elements within the police and prosecutorial
services. The complicity of state officials across
the security and justice sector is described in
compelling detail. She captures too the slow
grinding of the wheels of justice; the tricks

utilised by defence lawyers in drawn-out court
proceedings and the routine intimidation of
witnesses. Such systemic features, combined
with the tampering of records and the
disappearance of evidence through corrupt
court officials, result in institutional paralysis.

Heist! makes for riveting and troubling reading. It
also poses a challenge to us all as we search for
an appropriate balance between rich description
of the complexity of crime dynamics; sound
explanations that recognise both structure and
agency; and policy-orientated interventions

that can begin to contain the costs associated
with organised forms of criminality. The spirit

of enquiry she exhibits follows the advice of
Howard Becker in the concluding paragraph of
his essay:

We take sides as our personal and political
commitments dictate, use our theoretical
and technical resources to avoid the
distortions that might introduce into our
work, limit our conclusions carefully,
recognize the hierarchy of credibility for
what it is, and field as best we can the
accusations and doubts that will surely be
our fate.®

To comment on this article visit
@ http://www.issafrica.org/sacq.php
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Nicolette Naylor and

Sibongile Ndashe discuss
local and global developments
on sexual harassment and the
role of the law in responding
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Recent local and global developments have turned the spotlight on the role of law in addressing
sexual harassment in the workplace. Alimost four decades after feminist legal scholars pushed
for laws which recognise that sexual harassment constitutes a form of discrimination that is
legally actionable, it is important to take stock of the success and limits of the law. In recent
times the law has increasingly been accused of complicity in shielding abusers by (mis)
applying sexual harassment policies to exonerate the perpetrators, or failing to hold institutions
to account over claims that their hands are tied because victims do not want to lay formal
complaints. Nicolette Naylor (Director, Ford Foundation for Southern Africa) and Sibongile
Ndashe (Executive Director: The Initiative for Strategic Litigation in Africa [ISLA]) discuss the role
of the law against the backdrop of the successes of campaigns like the #MeToo movement,
which encourage survivors to speak out by unmasking and publicly naming perpetrators. The
conversation was originally presented as an ISLA Conversation between Nicolette and Sibongile

on 10 July 2018 in Johannesburg.

Sibongile Ndashe (SN): Nicolette, sexual
harassment has been in the news a lot recently
in South Africa, on the rest of the continent

and globally. It is not a new phenomenon,

but definitely something has changed, which
raises questions about whether the law can be
used as a tool to fight the scourge of sexual
harassment, or whether the law may well be
something that has enabled sexual harassment.

Forty years ago, when sexual harassment was
defined as discrimination in the US, especially
sexual harassment in the workplace, we thought
that was a big step. In South Africa, we were
fortunate. Twenty-two years ago, we had a new
Constitution and an industrious Parliament.

We had courts that had defined themselves as

transformative courts and we had new pieces
of legislation. But it does look like it was a sprint
and we really didn’t get to internalise what was
in the law and that’s how we find ourselves here.
So, what were the big things that came with the
advent of the Constitution?

Nicolette Naylor (NN): | think, like you rightly
point out, Sibongile, in a way we leapfrogged a
lot of what’s happened in the rest of the world.
When sexual harassment was first coined as a
term in the US in 1979 by Katherine McKinnon,
they went through a process where they

went through many cases to try to establish
this as a form of discrimination. They were
debating this notion of sexual harassment

as sex discrimination under civil rights at the
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time — asking /s sexual harassment a form of
sex discrimination? A lot of case law in the
US debated this, bringing different cases and
different fact patterns that the courts and
supreme court had to grapple with.

In South Africa, | think, it was great that we
could build off that normative framework

and when our Employment Equity Act (EEA)
was passed it defined sexual harassment as
discrimination. As a result, we didn’t need the
supreme court to pronounce on it. So, while in
the US they used the Civil Rights Act to define
sexual harassment as discrimination, for us our
EEA was there to try to address the imbalances
of the past — to deal with the legacy of apartheid,
racial discrimination and sex discrimination,
gender discrimination. So, here we faced a
similar kind of historical trajectory, and we could
start from the premise that this is discrimination.
And that has benefited us. What | think has
been the problem is whether people around us
saw it that way — in other words, whether they
understood sexual harassment to be defined

as discrimination. We really needed further
guidelines around what this meant in practice.
How do employers really grapple with this notion
of sexual harassment? And that’s where we
started to define what'’s called the Code of Good
Practice on the Handling of Sexual Harassment'
to try to give people more guidance.

| don’t want us to think that sexual harassment
didn’t happen in South Africa before the EEA.
Women have been harassed and economically
disempowered in the workplace for centuries.
We just didn’t have a name for it, and a legal
right and a claim against it.

SN: What happened in South Africa before the
EEA? In other countries there may not be an
EEA, but people use anti-discrimination laws
to deal with sexual harassment. What was the
process like in South Africa before the law
was passed?
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NN: There is a common law duty for employers
to keep the workplace safe. We all know,

for example, about occupational injuries and
workplace safety. But you also have a right not
to be abused in the workplace, and you have a
right not to be assaulted in the workplace. So,
irrespective of the Constitution and the EEA,

we have that common law duty to be safe and
to be protected. Cases were brought using this
framework. South Africa’s first case happened in
1989, when someone was dismissed for sexual
harassment and the court actually dealt with
this under the commmon law duty of safety in the
workplace. With these types of cases you were
entitled to claim for damages under the actio
injuria, in other words, you could claim damages
for pain and suffering and the impairment of
your privacy and safety.

You could open a criminal case as well for
assault, for example, depending on what
happened. But very few such cases were being
brought at that time and | think this is something
we can talk about as feminist lawyers. Many

of the cases brought were men who had been
dismissed, and who were challenging the
grounds for their dismissal. Employers were
saying that the reason for these dismissals was
that the men in question were treating people
badly and harassing women in the workplace.
But these cases were not grounded in a notion
of equality, nor were they grounded in a power
analysis or an analysis of discrimination. Our
Constitution gave us that moment, that moment
for us to start grounding it in a notion of
discrimination. So, you always had a claim, but
that 1998 EEA then gave us the right to use the
discrimination framework and the impairment of
dignity framework.

SN: So why is it important to have it framed as
discrimination? Many people may argue that if
you can go to court and get what you need, if
you can sue, why is the framing so important?
Courts also struggle to understand this. We are



seeing cases even from the African Commission
coming out saying ‘of course something

wrong happened to her, but we cannot find

the discrimination’. What are the struggles and
tensions? The court may have found for you, it
may have acknowledged that what happened to
you is wrong. But they stop short of saying that
this is something that happened to you because
you are a woman.

NN: This is exactly what was happening in

the US. With a lot of the case law that was
being brought around sexual harassment,

the courts were grappling with the notion that
the harassment happened only because the
survivor was a woman. And the problem with
this was that it allowed employers to say ‘it
was only this woman’, and the perpetrator
would say ‘it's not other women ... it’s only this
woman’, which made it difficult to recognise that
harassment was targeted at women in general.
The US courts grappled with this a lot, arguing
that the harassment must be the result of a
woman’s gender as well as something else ...
that this went beyond victimisation on the basis
of sex.

In South Africa, we have started from the
premise that the problem must be grounded in
an inequality analysis. And | think grounding it
in a power and inequality analysis is important.
With our discrimination framework, you don’t
have to prove discrimination — we can use the
EEA and the Constitution, which recognise
that sexual harassment falls within the realm
of discrimination. We are saying that this
victimisation happens not just on the basis of
sex, but on the basis of sex, gender, sexual
orientation, class, race and other grounds.

We have had to acknowledge that in reality the
way that this plays out in the workplace in the
South African context is that it is intersectional.
And | think it is powerful for us to use that kind
of framework.

SN: Let’s look at the challenges too. Look at the
cases that have come from the labour court and
the labour appeals court in the last three years
—the Naspers case,> Campbell Scientific Africa
v Simmers,® Labe v Legal Aid,* the Rustenburg
Mines case.® What is becoming very clear is
that, even though we are saying that these
cases should be based on a power analysis,
legal access actually defines who has got the
power and who can exercise the power. The
cases that have come through the labour court
involve middle-class, white women, in other
words, people who are able to go to court and
exercise their rights. Much of what we’ve seen
is about sexual harassment in the workplace ...
office based, where people have gone away on
a business trip and someone has demanded
sex in that way.

So, while we say that there is a law that
protects everyone, in fact, the law has really not
been tested on cases where women are not

as empowered. Cases, for example, involving
domestic workers or farm workers. There is a
group of women that is marginalised, not in the
law itself but because they don’t have access
to the law. The jurisprudence that we have
developed has really not been able to surface
those challenges. How then do we ensure that
when we talk about sexual harassment now,
when we look at the law books, that we are not
actually talking about the sexual harassment of
middle-class women, but that we are talking
about sexual harassment in all spheres of life?

NN: | think this is the critical point. It is almost
the next frontier that we have to grapple with.
When | was involved in drafting the amended
Code of Good Practice for the Handling of
Sexual Harassment, there was this fear that
we were going to open the floodgates to these
kinds of cases. But | haven’t been able to find
this plethora of cases. In fact, we haven’t been
very litigious and, as we mentioned earlier,
many of the cases have been brought by
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men challenging their unfair dismissal. What's
interesting for me is that the one case we have
that involves a black woman in Khayelitsha,

a security guard minimum wage worket,

was brought by the Women'’s Legal Centre,

a public interest law centre acting on her
behalf.® Bringing these cases is expensive: it

is financially costly, and it is emotionally costly
for women to bring these cases in a context

of high unemployment where people just want
to keep their jobs. That is something we didn’t
grapple with. We were so focused on getting
the discrimination framework right, getting the
Code of Good Practice to lay out the definitions
and the formal and informal procedures. But
the access question, and how people were
actually going to engage with the framework,
is something that we missed, and that’s our
next challenge. The cases brought by middle-
class women, wealthy women and women

in businesses taking on big companies have
developed our jurisprudence. It has developed
a framework for us to hold people accountable,
and that is not insignificant. But | do think that
the biggest problem for us is that the majority
of women are not using the system because
of their lack of access, and because of the
victimisation that people feel going through the
system. It is hard going through the system.
Are women being believed? | think who gets
believed — whether it’'s in a legal process or

in a process within the workplace — is also
associated with power and privilege. White
women are believed much easier than black
women. Hollywood actresses are believed more
so than domestic workers.

I've been out of practice for many years, but
when | was involved in the Ntsabo case | was
looking for a case on behalf of farm workers
or domestic workers, and | couldn’t find one.
And | think we really need to bring those types
of cases because we could go back to the
analysis around the economic power that is
involved in sexual harassment. We focus a lot
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on the sexualised notion of harassment and we
forget the economic and class dimensions of
the problem. Some case law on those aspects
would be wonderful to see.

SN: Now let us talk about the law itself. Over
the past few months we have heard stories,
particularly in the public interest or social justice
sector in South Africa, that the law has been
used, but not to protect women. We have heard
about legal and disciplinary processes that have
not been used progressively, where disciplinary
panels have been improperly constituted,

or where the quality of the investigation was
questionable. The critique that this raises, is that
the law is just a tool like any other — it depends
on how you use it. You can use it to build and
you can use it to destroy. When it comes to the
duties of the employer, one of the problems that
we have seen is that these are treated as tick
box exercises. They use the code, they have
policies that they have passed. But all of these
things are just procedures: you cannot actually
guarantee that they are going to lead to an
effective investigation or that substantively they
are going to be fair to the people who are going
to use them.

Employers will say that their hands are tied
because the complainant doesn’t want to
proceed with the case, so what can they do?
As if there are no positive obligations on an
employer to protect their employees. How did
it come about that employers feel so powerless
to do anything about the workplace when they
actually have to take care of the health and
safety of their employees, and have to ensure
that they are free from bullying and harassment
of any kind?

NN: The EEA clearly says there is a duty, a
positive duty on employers, to ensure there

is no discrimination on the basis of race and
gender in the workplace. An employer’s hands
can therefore never be tied. There has been
recent case law’ in the labour appeals court



where Liberty Life argued exactly that, that
their hands were tied because the complainant
didn’t want them to act against the perpetrator.
The appeals court confirmed that the EEA
places a positive duty on the employer to
eliminate discrimination, and to make sure that
their workplace is safe and free from sexual
harassment. So, while you have to respect the
complainant’s right not to go through a process,
to respect their autonomy and not force them
to do what they don’t want to do, that doesn’t
mean that employers can sit back and allow a
culture of sexual harassment to flourish.

The point about culture is one that | want to
emphasise. Procedures will never fix toxic
cultures. We can come up with hundreds of
procedures (which is the bandwagon that
everyone appears to be on in terms of sexual
harassment) but you actually need to fix the
culture within an organisation to deal with the
problem. The Ntsabo case showed that if
employers fail to act they can be held liable, just
as if they were the harasser. In law there is this
notion that, if you act in the course and scope
of your employment, your employer can be
held liable. So, before, employers would always
say that the employee was acting on their own
volition, and that their contract does not allow
them to sexually harass people. But our EEA
says that employers have a duty to act against
racist or sexist behaviour. The employer can’t
say that the employee is off on a frolic of their
own. There is a duty on employers to eliminate
discrimination. That’s the piece that we need

to utilise more when people say things like ‘our
hands are tied’. Your hands can never be tied in

a context of racism or sexism in your workplace.

SN: Linked to this issue is how employers
also want to confuse themselves around

the issue of confidentiality ... that they really
can’t do much because it is also confidential.
How is confidentiality actually set out in the
legislation? What must remain confidential and

when is confidentiality required? This requires
clarification over and over again because it

is another shield that employers use to avoid

dealing with problems of sexual harassment.

NN: This kind of shielding silences us a lot. The
Code of Good Practice on Sexual Harassment
lays out that confidentiality is only applicable

in two very specific circumstances. The

first circumstance it addresses is during the
investigation, when you have to protect the
identity of the complainant and the perpetrator.
Their identities must be kept confidential, but
that protection does not extend to the details
of the incident itself. In other words, if you say
that there is a case between two employees,
Mr X and Miss Y, and this is what happened,
you’re not contravening the code. The second
circumstance relates to the process during the
inquiry, when management must make sure that
only the people that are required to be in the
inquiry — the witnesses, the employer and the
employees — are present. That's what the code
says. But it doesn’t prohibit the employer from
releasing the finding, despite what employers
often say.

There is a nice provision in the code which

| think feminist lawyers should take hold of:

the third part of the code says that there is a
duty on the employer to provide all reasonable
information that complainants may need as they
are preparing for their case. In other words, you
are entitled to get any information that you may
need to prepare for your case. This is where
you, as the complainant, could say: ‘I would like
to know whether this company has had other
cases of sexual harassment.” You could use
that in a discovery process to show a hostile
environment, to show this has happened in the
past, maybe not with this perpetrator, but with
others. | would like to see us use that provision.

There is another problem that we have, but
which is not addressed in the Code of Good
Practice, about non-disclosure agreements. But

SA CRIME QUARTERLY NO. 65 ¢ SEPTEMBER 2018 E



this issue is also different to what the code says
about confidentiality.

SN: Let’s move on to the non-disclosure
agreements. When did settlement agreements
become synonymous with non-disclosure
agreements? We see that perpetrators, whether
they are let off the hook or dishonourably
discharged, will use confidentiality agreements
to avoid talking about what happened. This
means that you can be a serial harasser who

is fired from a company and can go next door
and continue to do it. And not even the victims
or survivors of the harassment can talk about it
because there are non-disclosure agreements in
place. Of course, there is a global trend against
non-disclosure agreements, based on the view
that these agreements do more harm than
good. But there are reasons in labour law as to
why employees want these agreements to form
part of the settlement. They ensure that there is
a clean break. It makes sense for lawyers and
employers to say we leave the facts as they
are: you are not conceding to anything and you
will get your severance pay and you will leave,
and in return we are not going to disclose what
happened. The knock-on consequence of non-
disclosure agreements, however, is that they
have worked as silencers. If a survivor discloses,
she may be asked to repay the settlement that
was paid to her. Even if survivors hear other
people talking about experiences similar to their
own, they cannot speak to them about it, or
even admit that the same thing happened to
them. What is the movement now globally, and
what can we learn about what’s happening with
non-disclosure agreements?

NN: | think that this is something we should
really apply our minds to. We should call

them secrecy agreements because they really
are secrecy agreements. Non-disclosure
agreements came about to protect things like
employers’ intellectual property and copyright.
Unfortunately, both here in South Africa and
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around the world, it has become a standard
term that we put into agreements. | think we
shouldn’t confuse the issue, though. | am not
against people settling. If a woman decides that
she does not want to go through the process
and would prefer to take an amount of money
and settle, then that’s a settlement agreement.
There is nothing wrong with that. But that clause
that prevents her from speaking about it, that's
the problem. | think the notion that you could
ever have any form of non-disclosure agreement
when you are dealing with discrimination should
be unacceptable and should be regarded as
harmful. Because what is the object and the
purpose of a non-disclosure agreement? It is

to protect information or secrets like intellectual
property, and not to protect someone who has
discriminated against people or harmed other
people. We need to be turning this practice into
a dirty word in the context of sexual harassment
and racial discrimination.

Here | think we can thank the #MeToo
movement, because it put the spotlight on this
issue in the case of Harvey Weinstein. Women
were coming to speak out even though when
they spoke out they were breaching non-
disclosure agreements and risked having to pay
back the money. Now there is a movement in
some states in the US to have these clauses
banned. These clauses have prevented
prospective employers from finding out about
perpetrators’ histories and have prevented
women from forming solidarity with other
survivors. It is very hard for women to break a
non-disclosure agreement when they run the
risk of having to pay back money.

So, | would say that what we could be thinking
of in our context is having a campaign to put
the onus on companies to say no to these
agreements rather than putting the onus

on women to break the agreements. Let’s

just say this is unacceptable. Or let us get a
group of women to break their non-disclosure



agreements and we take their cases on
because it is in the public interest to know
perpetrators are causing harm. This is violence
against women in the workplace and it is in the
public interest to know that this is happening.

SN: There have also been instances where
there are no agreements in place, and people
are coming out on social media and naming
people as perpetrators of sexual harassment in
various industries. The risk that these survivors
run is defamation — the threat or the fear of
defamation suits is actually what stops people
from speaking out. So, this silencing is not

only limited to instances where there are non-
disclosure agreements in place. There is a trend
or movement towards fighting against these
kinds of defamation suits. In other countries
there are funds that have been established

to pay for cases where people are sued for
speaking out. Unfortunately, in this country we
don’t have these kinds of funds. But under
defamation law there is a defence that is used,
which is this is the truth and also in the public
interest. | think that sexual harassment is an
issue of public interest, and naming perpetrators
acts against harmful behaviour. But once again
it goes to legal empowerment — whether you
are able to understand that sexual harassment
is a public interest issue and that you may have
a defence in the public interest. We need to
develop jurisprudence along these lines.

NN: | think we can learn a lot from what
communities are doing in taking on mining
companies in the context of extractive
industries, where the communities are being
hit with SLAPP® suits, which aim to tie up
communities in court processes and demobilise
a movement. We need to find ways to support
people so that they aren’t being derailed by
being tied up by massive companies bringing
these kinds of suits. Because you can shut
down an organisation, you can demobilise

a whole movement like this. So, one avenue

is defending these kinds of actions in the
courts and getting good judgments. We need
public interest lawyers to take on this kind

of thing and | think we should start thinking
about whistleblowing. We have protected
disclosures in South African law under the EEA
or under PEPUDA (the Promotion of Equality
and Prevention of Unfair Discrimination Act),
which allows people to speak out in cases

of unfair discrimination without the fear of
reprisal. A more common example would be
whistleblowing about corruption. The Act can
be used for discrimination matters and where
the safety of people is affected, but in this
respect the first cases were brought by white
men challenging affirmative action. We have
also had men use the protected disclosures
laws to try to prevent sexual harassment
hearings. | think we need to start using these
provisions where women collectively, in
solidarity with each other, make disclosures.
We should be arguing that these are protected
disclosures, and that these women should not
get sued because their disclosure was in the
interest of enforcing the duty of employers to
make sure that the workplace is safe.

SN: As we talk about these kinds of strategies,
one gets the idea that the law can be helpful.
But, as we have pointed out, we have a
problem with legal empowerment. For people
to use all of these strategies that we are
suggesting, they have to be legally empowered.
The next hurdle, when you know what the law
says, is about how to access the law. One of
the things that has been encouraging about the
issue of sexual harassment is seeing legal tools
merging with popular campaigns to be able to
really push the frontier. Because we recognise
that these are not battles that are going to be
won in court only because of the limitations

of the law. But what do the #MeToo and
#TimesUp movements, which seem to have
worked globally, look like in a context like ours?
Is such a movement possible for us?
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NN: | think there is enormous possibility when
you merge the popular solidarity movements
that are going out there and naming and
shaming, but are similarly recognising the
limitations of the law. We should use the law
when it is appropriate. But we should also
recognise that law is a blunt instrument. It
can victimise, it can silence, and it can also
empower. Feminists need to reshape the law
and be creative about that. We also need
people who say: ‘we are not going to put all
our hope in the law’ — we are actually going
to go out there and do things like #MeToo
and #TimesUp.

Despite all the criticism about those movements,
they have leapfrogged ahead, while we have
waited for a court case, or waited five years or
10 years for the appeal court to do something.
The #MeToo movement has got people to talk
about non-disclosure agreements and got
people to come up with bills to do away with
them. | think that’s a model of what we can

do in this country, and | think I'm seeing that
already. What'’s been so courageous about the
women coming out and speaking up about
what’s happening in the social justice sector is
evidenced in the kind of support feminists have
given women in that space. It shows that there
is power in solidarity; firstly for women to be
believed, for that belief to be acted upon and
then for the change to happen. You don’t only
have to see change happening through the law
and through a legal process.

There is a wonderful judgment from a few
months ago in 2018 where a judge in the labour
court brought #MeToo into the courtroom.

| loved the fact that #MeToo has been quite
dismissive of the legal process and has said

we are going to name and shame. And now

we have a progressive judge who has written
about how patriarchal and misogynistic the legal
process can be, how it can victimise people,
how we should be careful about victim blaming
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and victim shaming, and how the court needs
to take into account the global movement
called #MeToo and the scourge against women.
| think that is a nice merging of an insider/
outsider approach, where that feminist agitating
is coming into our courtrooms. | was recently
reading a piece by Katherine McKinnon where
she asks how we make sure that #MeToo does
what the law can’t do. And | think that in South
Africa we have seen the two coming together
and that’s thanks to feminist lawyers pushing
that boundary. So, let’s do both of those, | think.
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