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Occupational therapists practise in a progressively structured legal framework in which much of what was previously ethical obligation 
has become entrenched in legislation – hence the need for accessible information about such legislation. This paper reviews legislation 
relevant for day to day practice, from an occupational therapy perspective, regardless of client group, facility or practice area. It provides 
information about the relevant Acts in user friendly terms and outlines implications for practice.
    The author reviews the Constitution of South Africa Act 108 of 1996, the Health Professions Act 56 of 1974 (as amended) and the 
National Health Act 61 of 2003 in detail, highlighting relevant provisions, and briefly mentions the Promotion of Access to Information 
Act 20 of 2000, and the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000.
   This paper thus attempts to provide a context within which the occupational therapist can practise legally and professionally. As 
ethical principles are now firmly embedded within legislation this impacts on professional ethical training and practice, this paper aims 
at assisting the occupational therapist to gain sufficient understanding of the law to enable effective and ethically appropriate patient/
client management.

Key words: South African legislation, health professional, ethics, occupational therapy practice.

Introduction
Citizens and health care practitioners are obliged by law to be 
familiar with relevant legislation. The move away from a pater-
nalistic medical model to a social model of practice and greater 
professional autonomy has created the need to think critically and 
make ethical decisions based not only on sound core values and 
professional attitudes , but on knowledge of current legislation and 
policy, necessitating a substantial increase in knowledge and a need 
for opportunities to observe and practise effective clinical reasoning.

Changes in clinical reality2 call for clinically sound decision-
making when faced with ethical problems, creating a need for both 
independence and inter-dependence in practice. Rather than acting 
according to personal virtues entrenched in training, clinicians now 
have to act according to ethical principles which may compromise 
other norms or ethical principles3, and this within a progressively 
more structured legal framework of patients’ rights and practitioner 
responsibilities. Simply put, being a virtuous professional is no longer 
sufficient and a recent Health Professions Council of South Africa 
(hereafter HPCSA) directive to all training centres (2009) requires 
all registered health professionals to be trained not only in ethics 
but also in human rights and medical law.

The occupational therapist practises mainly within the public and 
private health and education sectors. Consequently, the relevant 
legislation, policy and codes directly impact on the practice of the 
profession and need to be taken cognisance of. The occupational 
therapist must have insight into, and abide by, the provisions of law, 
while maintaining an ethical, moral and virtuous practice. All too 
often it is this understanding of the law which is sorely neglected 
by occupational therapists.

To understand the legislation it is necessary to briefly review the 
link between legislation and ethics. According to Dickens4, the law 
is the minimal ethic which describes what people must and must 
not do, whereas bio-ethics encompasses what health professionals 
aspire towards. The law is designed to prohibit certain behaviour and 
compel obedience, but what is legal may not be ethical, and vice versa. 

The law may be a reflection of ethics held within a community or 
professional group, but not necessarily so. Prostitution, for example, 
is still criminalised in South Africa yet seems to be regarded by many 
as an acceptable means of income generation. But the law can act 
more proactively than some community-held beliefs would normally 
allow, such as legalising the termination of pregnancy. Dickens notes 
that there are times when contravening the law may be ethically 
justified, as in the case of euthanasia for the terminally ill. The law 
may concur with ethical principles4, such as non-maleficence, and 
it will of necessity determine the behaviour and attitude of the 
practitioner towards his/her patients/clients. One striking difference 
is that while the law can advance ethical values, it does not allow 

for choice in determining the rightness or wrongfulness of action, 
whereas ethics begs the practitioner to choose how to act.

Pellegrino5 helps contextualise where the law and ethics fit in to 
practice. He describes a three-tiered system of obligations which 
can be applied to all health practitioners: obedience to the law; ob-
servance of moral rights and fulfilment of moral duties; and the practice 
of virtue. This idea is expanded by Beauchamp and Childress, who 
refer to ethics as a “focussed morality”6 encompassing both moral-
ity and ethical theory as reflected in professional ethical codes. It is 
imperative that health professionals have a client-centred approach, 
act with justice and impartiality and demonstrate a profound respect 
and compassion for the patient/client7. In this way, the continuity 
and standards of health professional practice would be safeguarded7. 

Legislation promulgation since 1994 has shown a major shift of 
emphasis to a culture of recognition of human rights, prior to this 
time conduct towards patients was guided by ethical theory, univer-
sal ethical principles and the ethical rules of the statutory body (the 
South African Medical and Dental Council up to 1994, thereafter 
the Interim Medical and Dental Council, followed by the HPCSA) 
and Codes of Ethics of the medical and dental professions, and the 
Professional Associations for Occupational Therapists (SAAOT, 
then OTASA and WFOT). Since the promulgation of the mentioned 
Acts, the rights of the patient/client and the responsibilities of the 
healthcare practitioners, have been firmly entrenched, making what 
was previously striven towards, around issues such as, for example, 
informed consent, legally binding. 

For the sake of clarity, the legislation will be discussed in the 
context of general practice. It is important to note that ethics, leg-
islation and human rights all exist within the context of an evolving 
multidimensional society and attain “significance” for practitioners 
by virtue of their professional integrity and clinical independence.

Legislation for practice
Experience shows that occupational therapists are not well 
informed about legislation affecting their practice, a situation ex-
acerbated by the often obscure legal language used, and the pub-
lication of legislation in the inaccessible format of the Government 
Gazette. We also have to contend with our difficulty in interpreting 
such documents, the legal practitioners’ differing interpretation of 
sections or even words of an Act and further interpretations and 
judgements of different courts of law.

An Act is legislation (a law) that has been passed by Parliament, 
signed by the relevant minister and published in the Government 
Gazette (promulgated). Acts are given a short and a long title and 
are written up in Section(S) and subsection(s) and grouped into 
chapters. [S2(b)] in the text would thus refer to Section 2 subsec-
tion ( b) of the Act.
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The Acts relevant for everyday practice can be classified into:

•	 those	which	guide	and	prescribe	professional	conduct,	such	as	
the Health Professions Act 56 of 19748 (hereafter the Health 
Professions Act)

•	 those	 that	 have	 direct	 bearing	 on	 intervention,	 such	 as	 the	
National Health Act 61 of 20039 (hereafter the National Health 
Act), and which also guide standards of training and practice; 
and 

•	 those	which	 require	 action	 from	 the	 health	 practitioner	 in	
specifically delineated areas, such as the Children’s Act 38 of 
200510 (hereafter the Children’s Act).

In this paper, the following Acts are discussed: the Constitution 
of the Republic of South Africa Act 108 of 199611 (hereafter the 
Constitution), particularly Chapter II, The Bill of Rights; the Health 
Professions Act8, with a brief look at relevant common law duties and  
the National Health Act9. Brief mention is made of relevant aspects 
of the Promotion of Access to Information Act 2 of 200012 (hereaf-
ter Access to Information Act) and the Promotion of Equality and 
Prevention of Unfair Discrimination Act 4 of 200013 (hereafter the 
Promotion of Equality and Prevention of Unfair Discrimination Act). 

The Constitution of the Republic of South 
Africa, Act 108 of 199611 
The Constitution11 is the supreme law of the country. Section 2 
states that law or conduct inconsistent with it is invalid. The Con-
stitution forms the yardstick against which common law, legislation, 
case law, regulations, policy, codes and conduct are measured. Of 
special significance is chapter 2, the Bill of Rights, which enshrines 
the rights of all the people in our country, inclusive of those of 
patients/clients, and affirms the values of human dignity, equality 
and freedom.

The significance of the Bill of Rights in terms of health profes-
sional practice is fourfold: first, it empowers persons to demand 
respect for these rights; second, it gives clear indications to the 
health practitioner in terms of patient/client management and 
service provision; third, it enables the practitioner to act more ef-
fectively as an advocate for the client/patient; and fourth, it helps the 
practitioner justify behaviour or action taken against discrimination 
or inadequate levels of care.

Many sections of the Bill of Rights can be read with a view to 
health professional practice. This paper addresses sections which 
have specific relevance for the practice of occupational therapy, such 
as those which deal with human dignity, the freedom and security 
of persons, privacy, labour relations, the environment, health care, 
food, water and social security, children, education and access to 
information. The Bill is discussed according to relevant sections 
and, where appropriate, cross-referenced to other legislation, 
regulations and codes. 

Equality [Section 9(1) and (3)]
“Everyone is equal before the law and has the right to equal pro-
tection and benefit of the law” [S9(1)]. “The state may not unfairly 
discriminate directly or indirectly against anyone on grounds such 
as race, gender, pregnancy, marital status, ethnic and social origin, 
colour, sexual orientation, age, disability, religion, conscience, belief, 
culture, language and birth” [S9(3)]. The most important of these, 
for the occupational therapist, is that of non-discrimination on the 
grounds of disability. This ensures the persons with disabilities the 
right to enjoy equal rights and freedoms and enables and enjoins 
the health practitioner to act as advocate for disability rights.

Human dignity [Section 10]
Persons’ inherent dignity and the right to have their dignity respected 
and protected translates into respect and consideration for each 
client, privacy of intervention and an attitude of respect for the 
autonomy of the individual. This means that a client will be treated 
with respect during interventions, will never be ridiculed or embar-
rassed, will be encouraged to actively participate in decision making 
and that confidentiality will be maintained.

Freedom and security of the person [Section 12(2)]
Section 12(2), stipulates that everyone has the right to bodily and 
psychological integrity, including the right to security in and control 
over their body [S12(2)(b)(c)] and not to be subjected to medical or 
scientific experiments without their consent. In practice, this means 
that informed consent must be obtained from the patient/client/
guardian before commencing any assessment procedure or other 
intervention, both direct and indirect, and is best done in writing.

Privacy [Section 14(d)]
The right not to have the privacy of their communications infringed 
is also significant and relates directly to the ethical principles6 of 
beneficence, respect for autonomy (in particular) and the profes-
sional duty of confidentiality, which are fundamental to all health 
practitioner practice.

Labour relations [Section 23(1)]
The right to fair labour practices is relevant to the profession in view 
of the discrimination which still exists in the employment of per-
sons with disabilities, despite progressive labour legislation. There 
is the need to overcome such discrimination, foster fair practice 
and make adequate provision for the accommodation of disability 
in the workplace.

Environment [Section 24(a)]
Awareness of a person’s right to an environment that is not harm-
ful to anyone’s health or wellbeing is most important, especially 
in situations where resources are severely limited. This will be 
relevant in terms of inappropriately restrictive environments 
and unacceptable levels of care which pose a definite threat to 
health and wellbeing. Maintaining a safe and healthy environ-
ment in which intervention may be done is crucial for all health 
care practitioners and in keeping with the universal principle of 
non-maleficence, it should be noted that limited resources may 
not be used as justification for unacceptable standards of care or 
unprofessional practice.

Health care, food, water, social security and 
emergency treatment [Section 27(1)]
The right of access to health care services, not to be confused with a 
right to health care services, requires the occupational therapist to 
make his/her services readily accessible, even if obliged to make con-
cessions in respect of time and place, such as establishing outreach 
programmes or extending consultation hours. It is unfortunately 
true that frailty, poverty, poor access to roads and transport and 
remoteness, may hinder a person with a disability attending a service 
facility. Language and the way in which information is presented may 
likewise constitute barriers to access and these must be actively 
addressed by health care professionals.

Despite the National Building Regulations14 providing detailed 
specifications for accessible ramps, lifts, doors, toilet and park-
ing facilities for disabled people in public buildings, and adequate 
notification of these facilities, services on the ground remain insuf-
ficient, especially in rural areas where elderly persons and those 
with disabilities collect their grants or pensions, or attend clinics. 
Even if the recommended structural requirements are met, very 
often lack of or unsuitable transport prevents people from reach-
ing service points. 

Occupational therapists have a responsibility, firstly, to provide 
adequately for their clients in their own practices, and secondly, 
to take an active part in compelling authorities to provide the best 
facilities for their welfare. Buildings need to be planned well, should 
have ease of access and the equipment used should be of the highest 
standard. As occupational therapists are trained to assess facilities 
and equipment and recommend adaptations, this responsibility 
should be accepted as a service to the community, regardless of 
where barriers to access occur.

The right to emergency treatment [S27(3)] may be interpreted 
as allowing and requiring health professionals to provide emergency 
treatment regardless (within reason) of basic training.
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Children [Section 28(1)(c)]
Each child has a right not only to basic nutrition and shelter but also 
to basic health care and social services. Practitioners should familiarise 
themselves with relevant policy and procedures to assist the child 
and his/her care provider to better access and utilise the available 
services in the area in which the child lives. The right to protec-
tion from maltreatment, neglect, abuse and degradation should 
be read in conjunction with the Children’s Act 38 of 200510 which 
provides for the protection of infants and the prevention of neglect, 
ill-treatment and exploitation of children. It further relates to man-
ner of care and establishment and management of care facilities.

Education [Section 32(1)(a)(b)]
The right to a basic education for all, including adults, is expanded 
upon by the National Education Policy Act 27 of 1996, in which 
Section 4 prohibits discrimination on any grounds and advocates 
equal access to educational institutions. Section 4(d) stipulates that 
no person may be denied the opportunity to receive an education 
to the maximum of their ability. This places a responsibility on oc-
cupational therapists to render assistance to clients, particularly 
children with disabilities (be it physical or mental), in order for 
them to be accommodated in mainstream or special schools. 
Occupational therapists should contribute to making mainstream 
education accessible through teacher training and adaptation to the 
environment and available equipment at school. The South African 
Schools Act 84 of 1996, Section 5, supports this by stipulating that 
public schools must admit learners and serve their educational 
requirements without discrimination of any kind. Occupational 
therapists practising in rural areas often experience great difficulty 
getting a disabled child admitted to a mainstream school due to 
overcrowding, lack of facilities for disabled children, uninformed 
staff and the stigma attached to disability.

The Education White Paper15, which defines and outlines inclu-
sive education, expands extensively on the Acts mentioned above 
(discussed in more detail later in paper).

Access to information [Section 32(1)(a)(b)]
The right of access to information held by the state or another person 
is necessary for the exercise or protection of any rights, and signifies 
the client’s right to their occupational therapy records and assess-
ment reports. This interpretation is supported by the Promotion 
of the Access to Information Act, as well as by the National Health 
Act, and is discussed in more detail in the next section.

It is obvious from the above that each health care practitioner 
should be familiar, at the least, with the provision of the Bill of Rights.

The Health Professions Act 56 of 1974 (as 
amended)8

The second Act of importance to practitioners is the Health Profes-
sions Act8. No practitioner should be allowed to practise without 
a basic understanding of this Act, as it outlines the regulations for 
practitioners registered under the Act. The Health Professions Act, as 
activated in 1999, comprises five chapters and provides for the estab-
lishment of the HPCSA and, consequently, Professional Boards [S15].

The HSPCA and Professional Boards
Chapter 1 of the Act deals with the establishment, objectives, 
functions and powers of the HPCSA and addresses matters of 
procedure; the primary objectives of the establishment of the 
Professional Boards of the HPCSA being to guide the professions 
and protect the public16.

There are currently twelve independent Professional Boards, 
each making autonomous decisions in profession-specific matters. 
The South African Medical and Dental Council, the forerunner of 
the Interim National Medical and Dental Council (1992 to 1998) 
was, until 1992, completely dominated by the medical and dental 
professions17. Until 1999, all other professions were classified as 
supplementary to medicine, much to the indignation of those work-
ing in these disciplines. Prior to 1992 all decisions by the Professional 
Boards, other than those of Medicine and Dentistry, needed to be 

ratified by the Council. This assumed hierarchy of health professions 
was compounded by Chapter III of the Act [S36, 37, 38], which 
contained descriptions of the scope of practice of the medical, 
dental and psychology professions. It is a definite sign of greater ac-
knowledgement of the standing of different health professions that 
the revisions to the Health Professions Act no longer include these 
sections in the body of the Act, but rather as profession-specific 
regulations which include all professional groups, the coverage does 
however still seem to favour the medical, dental and psychology 
professions in the extent/detail of regulations included.

The HPCSA registers all health professional practitioners except 
for those registered under different Acts18 such as nurses, pharma-
cists, chiropractors, homeopaths and other allied health profession-
als. Occupational therapy students (including those who come to 
South Africa to do electives) and all practitioners are required to 
register in order to train or practise [S17(1)(2)(3)].

The Professional Board for Occupational Therapy was estab-
lished19 in 1973 under the regulations published in 1974 (Note 1). 
Since 1992 Occupational therapists have been compelled to register 
with the Professional Board for Occupational Therapy and Medical 
Orthotics/Prosthetics as it was called at that time, it is now named 
the Professional Board for Occupational Therapy, Medical Orthot-
ics and Prosthetics and Arts Therapy. The Board, amongst other 
tasks determines requirements for registration. Other practitioners 
who register are occupational therapy assistants20 and occupational 
therapy technicians21. 

The Arts Therapy category makes provision for music, art, 
movement and drama therapists. Previously22,23, practitioners of 
these professions registered as single medium therapists in occu-
pational therapy and needed to work in close consultation with a 
registered occupational therapist. Whereas arts therapists are now 
accepted as independent practitioners, the occupational therapy 
assistants and technicians cannot establish practices of their own 
and must work under the supervision of a registered occupational 
therapist24, such supervision being defined as ‘the acceptance of 
liability for the acts of another practitioner’. 

Medical Orthotists and Prosthetists and their assistants catego-
ries also register with the Board. 

The functions of the Professional Boards in terms of Section 
12B (1) (hereafter referred to as the Board) are:

 ✥ Registration and supervision of practitioners, compulsory regis-
tration serving as a licence to practise, without which a person 
may not be employed.

 ✥ Recognition of undergraduate, postgraduate and additional 
qualifications.

 ✥ Conducting examinations, granting certificates and appointing 
the examiners for foreign qualified practitioners.

 ✥ Conducting professional conduct enquiries, which may result 
in suspension pending further enquiry, a fine or erasure of 
his/her name from the register. Thus the Professional Board 
directly controls professional conduct and may prescribe rules 
accordingly. Of concern is that the Board has no control over 
the conduct of unregistered persons, unless such conduct is 
reported by a third party, thereby inadvertently “allowing” 
illegal practice.

 ✥ Approval of training schools and programmes according to 
minimum standards and competencies held by the Board, as 
determined by the Standards Generating Body, thereby deter-
mining standards of training and consequently practice.

 ✥ Compilation of regulations as the need arises, for example, 
continuing professional development, training and registration 
of auxiliary level practitioners and the arts therapies (music, 
drama, dance and art therapy).

In brief, the main objective of the Board is the promotion of 
health for the people of South Africa.

Note 1: The current constitution of the Board is determined by Gov. 
Gazette No.24811 May 2, 2003, GNR 584. Its 10-person membership 
includes persons from previously disadvantaged groups, a person with 
a disability, assistant category representatives and one Arts therapist.



30

© SA Journal of Occupational Therapy

South African  Journal of Occupational Therapy  —  Volume 40, Number 3, December 2010

Training and registration of health professionals
Chapter II of the Act focuses on training and registration. It deals 
with the control of training and procedures for keeping registers. 
The regulations (GNR2288) for the accreditation of training were 
promulgated as early as 1976 and specified three years of train-
ing at an educational institution with an additional six months of 
fieldwork experience. Student registration with the South African 
Medical and Dental Council (now HPCSA) became compulsory for 
all supplementary health professions as described in the Board No-
tice 130 of 1994 (Gov. Gazette No. 16180 p63). Training for health 
professionals may not be offered by any person or educational in-
stitution without application to the Board for approval [S16 (1)(2)]. 
The Board prescribes conditions for training and requirements for 
registration [S16 (3)] and its approval is a prerequisite for registra-
tion with the Board. It may accredit qualifications attained in other 
countries, which would then entitle holders of such qualifications 
to register [S24].

Currently the Professional Board for Occupational Therapy 
and Medical Orthotics and Prosthetics and Arts Therapy does 
not recognise the training of occupational therapists from other 
countries. Foreign trained occupational therapists who wish to 
register with the HPCSA are required to undergo an examination 
as determined by the Board in terms of S25(1)(2)(3) (Persons who 
qualify outside South Africa).

Standards are maintained by regular evaluation of training pro-
grammes and facilities. This takes place, as a rule, every five years 
for each programme. The Board appoints evaluators who visit 
every training institution and clinical training facility. Should train-
ing not meet the minimal requirements, the Board may withdraw 
accreditation of the course. The trainees are then not allowed to 
register and consequently are prohibited from practising [S31(1)(2)].

A section of the Act of significance to occupational therapists is 
that which refers to compulsory community service of one year after 
qualification, for a person registering for the first time as a health 
professional, [S24a(1)(2)], which was implemented from 2003. This 
service must be completed within a 2-year period and proof thereof 
is a requirement for registration as an “independent practitioner”.

Another important section deals with Continuing Professional 
Development (CPD) and training as a prerequisite for continued 
registration. The Health Professions Council Notice 35, April 5, 
2002 stipulates that all practitioners registered with the Board as of 
1 April 2002 must comply with conditions of Continuing Professional 
Development (CPD) and outlines the applicable rules. These specify 
possible CPD activities and a minimum number of Continuing Edu-
cation Units (CEU’s), often referred to as points, to be acquired in 
a specified period of time in order to remain registered. An honour 
system was introduced as from 2007, requiring all practitioners to 
maintain minimum of 30 CEU’s at all times, each CEU having a shelf 
life of 2 years. All practitioners have to attain 5 CEU’s in ethics each 
year, as part of the 30 CEU’s needed. The implementation of the 
CPD requirements was initially fraught with problems due to the 
administrative load it placed on the structures of the HPCSA. The 
system has been revised and a generic system of CEU accruement 
introduced for all practitioners. The current system requires each 
practitioner to keep an individual record of all their CPD activities. 
This should include all relevant documentation about the activity. 
A random audit of practitioners from each discipline is done twice 
a year. Non-compliance leads to severe penalties.

Each Board compiles regulations and rules applicable to each 
of the practitioner categories it registers; these are submitted to 
the Council for approval and then submitted to the Department 
of Health for review and eventual promulgation.

The scope of professions and practice
Section 33 makes provision for the scope of professions and the 
scope of practice. The scope of profession, indicates broad areas of 
practice applicable to a profession and specifies acts (actions/activi-
ties) pertaining to that profession [S31(1)]. It prohibits persons not 
registered from performing acts that fall within the ambit of that 
profession [S34] thereby allowing for the prosecution of unregis-

tered (lay) persons who perform such acts. The scope of practice 
describes the profession in specific terms and pertains to tradition, 
training and the accepted roles of each professional discipline.25 

The scope of practice is controlled by the ethical rules26 which 
state that a practitioner may perform only those professional acts 
for which they have adequate training and sufficient experience, 
except in an emergency.

The Occupational Therapy Scope of the Profession27 reads as 
follows:
1) The following acts are hereby specified as acts which shall for 

the purposes of the Medical, Dental and Supplementary Health 
Services Professions Act. 1974 (Act 56 of 1974), be deemed 
to be acts pertaining to the profession of occupational therapy, 
namely those acts which have as their aim the evaluation, im-
provement of maintenance of the health, development, func-
tional performance and self-assertion of those in whom these 
are impaired or at risk, through the prescription and guidance 
of the patient’s or client’s participation in normal activities, to-
gether with the application of appropriate techniques preceding 
or during participation in normal activities which facilitate such 
participation.

2) For the purposes of regulation 1 ‘normal activities’ shall include 
those activities performed by healthy children and adults in the 
course of their play, work, social activities, recreation, domestic 
activities and personal care.

This scope is currently under review by the Professional Board.

Unprofessional Practice
One of the powers of the Council and Boards is that of disciplining 
persons registered under the Act. This is provided for in Chapter IV 
and allows Professional Boards to enquire into complaints, charges 
or allegations of improper or disgraceful conduct against an occupa-
tional therapist or any other person registered in terms of the Act 
[S4(1)(2)]. It also describes the manner in which such investigations 
may be instituted [S41(a)]. The procedure to be followed is outlined 
in Section 42, which provides for formal, “court-like” proceedings, 
and is supported by the procedural guidelines given by Council and 
the Boards. Findings of unprofessional conduct may lead to a repri-
mand and caution, suspension from practice for a specified period, 
removal of the practitioner’s name from the register, a fine, or even 
a compulsory period of professional service [S42(1)]. In the last few 
years, much attention has been given to defining and eliminating 
unprofessional practices, such as acceptance of perverse incen-
tives (kickbacks) and inappropriate practice arrangements such as 
franchises28, also the need for stricter control. The Council’s policy 
on undesirable business practices was launched in 2003 and more 
recently a Council Standing Committee on Undesirable Business 
Practices and Professional Practice was established29. Additional 
guidelines for the control of unprofessional practice are detailed 
in a booklet, dedicated to this topic, published by the HPCSA30.

Section 45 deals with registered persons who have been con-
victed of an offence by a court of law, either before or after registra-
tion. Boards may impose other penalties if the offence is deemed 
to constitute unprofessional conduct. 

Section 49 allows the Council, in consultation with the Boards, 
to make rules specifying professional acts and omissions in respect of 
which Boards may take disciplinary steps. Contravening these rules 
constitutes improper or disgraceful conduct or unprofessional 
practice arrangements. Although known as Ethical Rules, they have 
legal power, are enforceable by law and apply equally to all practi-
tioners registered under the Act. They are currently described by 
regulation26, and contained in booklet no.2 published by the HPCSA 
for easy access by practitioners. The regulations comprise 28 rules 
dealing with a variety of client and practice management issues. The 
main underlying principles are:

 ✥ The practitioner may not promote him/herself, or glorify his/
her personal attributes or achievements to the detriment of 
other practitioners. 

 ✥ Patients may not be induced to seek out a particular therapist 
through underhand methods or misleading advertisements.
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 ✥ The practitioner cannot exploit or mislead the patient.
 ✥ The practitioner cannot receive benefits for services not 

rendered (kickbacks) and may not participate in undesirable 
business practices.

 ✥ The practitioner must show respect for fellow health profes-
sionals.

 ✥ The practitioner must maintain clinical and professional au-
tonomy and independence, taking ultimate responsibility for 
every clinical intervention.

 ✥ His/her professional integrity must be above question.  

These rules deal mainly with ethics around practice and inter-
professional relationships, with limited attention to conduct towards 
the patient. Ethical Principles are not specifically addressed and 
several ethical duties not mentioned, the most significant being that 
there is no reference to obtaining informed consent. These aspects 
are dealt with in detail in the Code of Conduct of the HPCSA as 
contained in booklets 1, 14 and 15.

In summary, only rule 11 (Impeding a patient) and rule 13 
(Confidentiality) refer directly to the practitioner-patient relationship; 
whereas eight other rules refer to the relationship between practi-
tioners and include rules 3 (Advertising, canvassing and touting), 4 
(Information on professional stationery), 5 (Naming a practice), 6 
(Itinerant practice), 8 (Partnerships and juristic persons), 9 (Cover-
ing), 10 (Supersession), 12 (Professional reputation of colleagues), 
25 (Reporting of impairment or of unprofessional, illegal or unethi-
cal conduct). 

A further seven rules describe limitations of practice, such as 
rules 19 (Secret remedies), 21 (Performance of professional acts), 
22 (Exploitation), 24 (Financial interest in hospitals), 25 (Reporting 
of impairment), 26 (Research development, chemical, biological 
and nuclear capabilities). 

The rules as promulgated in 2006 are essentially similar in con-
tent and context as those promulgated in 1994, except for rule 25 
and 27 which merit some discussion.

Rule 25 Reporting of Impairment refers to students, interns and 
practitioners and stipulates that they are obliged to report impair-
ment (as defined by the Act) in another student, intern or practi-
tioner to the relevant Board. It also requires the impaired student, 
intern or practitioner to report him/herself to the Board should she/
he be aware of or have been publicly informed of such impairment, 
or have been seriously advised by a colleague to obtain help in view 
of an alleged or established impairment. The rule does not seem to 
allow for interim remedial action by a training centre or employing 
body but requires what constitutes immediate reporting. This rule 
has implications for the training of students and the supervision 
of practitioners, and has been expanded upon by a Government 
Notice31 which describes an interactive remedial rather than puni-
tive approach. It outlines the establishment and function of a health 
committee for the examination of the person concerned and makes 
provision for supervision or suspension of clinical practice.

The seriousness of the issue of impairment is underscored by 
a recent decision by the HPCSA, as published in the HPCSA Bul-
letin Jan (2005)29, to undertake the management of practitioners 
facing such challenges as an overarching Council function. A Health 
Committee of Council has been established which is responsible 
for developing policies and procedures, enlisting co-operation and 
support for the prevention or alleviation of circumstances which 
may lead to impairment in students and practitioners, and over-
seeing the implementation of treatment programmes for impaired 
individuals. It is very important that all employers, training centres, 
registered students and practitioners take note of these provisions.

Rule 27 allows for Dual Registration which enables registration 
with two different boards or councils. Practice of more than one 
profession may, however, not be “combined” at any time and CPD 
requirements and registration payments are as stipulated by each 
profession. Clients need to be made aware of the profession within 
which a practitioner is practicing at any one time.

Additional Professions Specific Regulations have been pro-
mulgated which cover acts and omissions in the performance of 
professional acts for each health professional discipline provided for 

in the act (Note 2). These regulations apply to the student, qualified 
occupational therapist and occupational therapy auxiliary/technician 
categories of practitioners.

 ✥ They restrict the practitioner to the scope and practice of 
the profession and to practicing only that for which they are 
adequately trained or experienced. 

 ✥ They also describe the occupational therapist-medical practi-
tioner relationship as one of communication and co-operation, a 
major move away from previous requirements, prior to 1992, 
where an occupational therapist could only treat a patient on 
referral from a medical practitioner.

 ✥ The performance of professional acts by occupational therapy 
auxiliaries or technicians should be within the scope of prac-
tice of occupational therapy and under the supervision of a 
registered occupational therapist. This means the registered 
occupational therapist is responsible for the quality of care 
and service provided, and that s/he takes vicarious liability for 
the acts of auxiliary staff. Such staff are accountable to the oc-
cupational therapist for delegated tasks and referrals. It further 
specifies that practitioners in these categories may not establish 
a practice of their own.

 ✥ Students have to perform professional acts under the supervi-
sion of a registered occupational therapist, which implies vicari-
ous liability on the part of the supervisor for the acts of students.

 ✥ All occupational therapy and auxiliary practitioners who wish 
to be employed by a body other than central, regional or local 
authorities must obtain permission from the Board and submit 
a contract of employment for review.

The National Health Act 61 of 20039 
This Act  is all-embracing and provides a framework for a structured, 
uniform health system in South Africa. The objectives of the Act 
are to establish a national health system, to set out the rights and 
duties of health care users, providers, health workers and health 
establishments, and to establish national and provincial health 
authorities. The Act also supports and augments other legislation 
that provides for the establishment of the District Health Service.

This Act aims to protect and promote the rights of the people 
of South Africa to include access to health care services, an environ-
ment that is not harmful to health or wellbeing, basic nutrition and 
health care services for children and vulnerable groups. Interest-
ingly, the Act actually addresses the rights of health care providers, 
however minimal these may be, the emphasis usually being on the 
user of the health service (S12,15,16). Occupational therapists are 
classified under this Act as health care providers by virtue of their 
compulsory registration with the HPCSA. 

 Chapter 2 of the Act, which deals with rights and duties of 
users and health care personnel, is of particular significance, as it 
reflects an important change from the Health Act 63 of 1977 (as 
amended). It clearly supports the provisions of the Patients’ Rights 
Charter32 which include rights in terms of:

 ✥ a healthy and safe environment
 ✥ participation in decision making
 ✥ access to health care, which includes timely emergency care, 

treatment and rehabilitation, provision for special needs, coun-
selling and palliative care

 ✥ treatment by a named health care provider, confidentiality and 
privacy, informed consent, refusal of treatment, a second opinion, 
continuity of care and lodging complaints against a practitioner

 ✥ choice in terms of health service provider and facility, and the re-
ceipt of health information in a language understood by the patient

 ✥ courteous, empathetic and tolerant health care workers

Note 2: Department of Health Gov. Gazette No. 15907 Annexure 6, 
August 12, 1994, R1379. Applies to occupational therapists, occupational 
therapy assistants, occupational therapy technicians and students in oc-
cupational therapy. The category of single medium therapist has changed 
to that of Arts Therapist with their own regulations according to Board 
Notice 535 of 1984 as amended by Board Notice 55 of 1997.
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The National Health Act 61 [S5-20] and the Mental Health Care 
Act 17 of 2002, (hereafter Mental Health Care Act) both deal with 
matters such as the provision of information, obtaining informed 
consent, patient/client participation in decisions, provision of dis-
charge reports and maintained confidentiality. Although certain of 
these duties have been briefly referred to they need to be considered 
further and expanded upon in view of their significance for day-to-
day health professional practice.

Provision of information
Section 6 stipulates that the user should have full knowledge which 
is an important component of informed consent and refers to ma-
terial and substantial information provided to the patient/client to 
facilitate informed consent. This section requires the health care 
provider to inform the user of his/her health status, diagnostic 
procedures, treatment options, benefits, risks, costs and conse-
quences associated with each option; also the right to refusal and 
the implications thereof.

In notes on the landmark case of Castell v De Greef33, as analysed 
by Van Oosten33, provides an extensive list of topics to be covered, 
such as the nature of disease, proposed intervention, available 
alternatives, gravity of proposed intervention, potential adverse 
consequences, degree of risk, urgency and/or danger, as well as fre-
quency of complications. He also includes knowledge of expertise of 
practitioner, professional as well as technical resources and specialisa-
tion available at the facility, as needing to be disclosed to the patient. 

Informed consent
Related to the provision of information is the Consent of the User 
[S7]. The occupational therapist rarely deals with life-and-death is-
sues. Consent issues thus centre on assessment or intervention of a 
remedial or rehabilitative nature. Essentially, the health care provider 
must take all reasonable steps to ensure that informed consent is 
obtained before any service is provided; this means that the user 
must receive and understand information, as outlined above, and 
make a decision for themselves or for someone for whom they are 
mandated or for whom the law requires them to make a decision.

The issue of informed consent was extensively dealt with in 
two previous publications34,35 by the author and will thus not be 
discussed in any detail.

Closely related to informed consent is the right to participate in 
decisions [S8] around health care, which is specifically mentioned in 
the Act. This section is easily endorsed by occupational therapists as 
it reflects a client-centred approach. It simply states that any user 
has the right to participate in decisions affecting his/her health or 
treatment, and to be informed and involved to the extent of his/her 
capacity, even if the user lacks the ability to give informed consent, 
as may be the case with a person with an intellectual impairment. 
The Children’s Act makes it very clear that the child needs to be 
involved in decision making as far as possible, to the extent to which 
the child is able to understand.

Discharge reports
The provision of discharge reports [S10] is now a requirement. 
Health care providers (Note 3) must provide such reports verbally 
for an outpatient and in writing for an inpatient. Similar provisions 
are contained in Section 16 of the Mental Health Care Act 17 of 
2002, which specifies that the head of a health establishment should, 
on a prescribed form, issue a discharge report. The occupational 
therapist should ensure adequate input into the report. As the 
provision similarly applies to private practice, a user of this service 
also has the right to a discharge report. 

The discharge report should include information on:

 ✥ the nature of the health service rendered;
 ✥ the prognosis for the user; and
 ✥ the need for follow-up treatment.

An apparent omission is that the report does not provide for 
information on functional performance or recommendations for 
appropriate employment and accommodation in the workplace. 
From an occupational therapy perspective, the report would need 
to indicate skills attained and performance in the areas of personal 
management, work and productivity, and leisure.

Although prescribed for Health Departments at national, pro-
vincial and district level, the duty to disseminate information [S12] 
should also be a guideline for occupational therapists, particularly in 
endorsing rights of users and ensuring that clients receive relevant 
information about rehabilitation services. To be effective, this must 
be accepted as a responsibility by all health care providers.

Confidentiality and access to information
Confidentiality [S14] is provided for in a separate section of this Act 
where it relates to confidentiality about health status, treatment or 
stay in a health care establishment. It is described as a recognition 
of the patient’s right to expect the practitioner not to pass on any 
personal or confidential information acquired in the course of his/
her professional duties, unless agreed by the patient36. Where there 
exists a good and overriding reason to make a disclosure, such as 
probable and serious harm to an identifiable third party, serious 
threat to public health, a public health emergency or any overrid-
ing and ethically justified legal requirement, this may be done only 
with the patient’s consent37.

Similar provisions on disclosure are made in Section 13 of the 
Mental Health Care Act 17 of 200238 and in Sections 30 and 61 of 
the Promotion of Access to Information Act 20 of 2000 [S30;S61]. 
The section of the Mental Health Care Act is somewhat broader 
than Section 14 of the National Health Act, as it specifies confiden-
tiality of any information, which a mental health care user is entitled 
to keep confidential in terms of any other law. Section 13(s2) does, 
however, provide for disclosure by the head of a national or provincial 
department or health establishment if failure to do so would seriously 
prejudice the health of the mental health care user or of other people. 
It further makes provision for the non-disclosure or temporary denial 
of mental health care users to information contained in their health 
records if such disclosure could seriously prejudice the user or cause 
the user to behave in a manner which would seriously prejudice him 
or her or the health of other people. Therapeutic privilege is at issue 
here and although appropriate in limited cases, it is open to abuse, 
paternalistic in nature and can be harmful39.

From a bio-ethical perspective, confidentiality is somewhat of a 
misnomer as it may be breached40 in cases where the practitioner is 
ordered to give information by a court of law, Act of parliament or 
where there is a moral or legal obligation to make a disclosure to a 
person or agency who has the right or duty to receive such informa-
tion. Examples would be where a third party is at real risk40 or a prac-
titioner discloses as part of his own defence. According to the 1994 
version of the Ethical Rules, practitioners could make a disclosure 
only under protest but this is no longer a requirement. Confidentiality 
around issues of HIV/AIDS or possible infection of third parties pose 
particular difficulties as it seems to shift the practitioner’s primary duty 
to the welfare of the person who is in real danger of being affected 
rather than the patient in the practitioner’s care41.

The provisions of the section on access of health records [S15] 
seem to contradict Section 14 as it allows for disclosure of personal 
information of a user. This may be done by a health care provider or 
health worker with access to personal records, to any other person, 
health establishment or health care provider for any legitimate pur-
pose within the ordinary scope of his duties, where such disclosure 
is in the interest of the health care user. Personal information relates 
to sex, gender, race, age, physical and mental health, wellbeing, dis-
ability, religion, conscience, belief, culture, language and birth. The 
Promotion of Access to Information Act 20 of 200012 expands on 
this list and clarifies what is meant by the term personal information, 
also that it refers to information of an identifiable individual. The 
list below shows that it is extensive and  inclusive of:

 ✥ education, criminal or employment history, and information 
about financial transactions

Note 3: Persons providing health services in terms of any law including 
the Health Professions Act 56 of 1974 and this applies to occupational 
therapists; National Health Act 61 of 2003
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 ✥ identity number, or personal identification, address, fingerprints 
or blood type

 ✥ personal opinions, views or preferences
 ✥ correspondence of a private nature
 ✥ views of another about the individual
 ✥ opinions of another about grant proposals, awards or prizes
 ✥ the name of the individual where it appears in their personal 

information or where disclosure of the name could reveal 
information about the individual.

The section on further access of health records [S16] allows 
health care providers access to the health records of users for 
purposes of treatment authorisation, study, teaching or research, 
with the permission of the user, the head of the health establish-
ment and the relevant ethics committee. Should such research, 
study or teaching not reveal the identity of the user, authorisation 
is, however, not required. In practice this means that a disturbingly 
large number of people could legitimately have access to user in-
formation, which could compromise the basic ethical principle of 
respect for autonomy.

How the integrity of health records may be protected is described 
in Section 17 of the Act. Access to records should be properly 
authorised and records may not be copied, changed, destroyed or 
transmitted without the necessary authority. As this “authority” 
could be vested in a health worker who may provide information 
to “anyone” with an ostensible reason for access, the concept of 
consent and confidentiality becomes somewhat farcical. In this 
regard we may consider the virtual “open door” policy described 
in Sections 15 and 16.

In terms of patients’ rights, section 18 makes provision for the 
lodging of complaints by a user about the manner in which they have 
been treated in a health establishment, ensuring that such com-
plaints are investigated. It is necessary for occupational therapists 
to display prominently the procedure for lodging complaints, which 
must be communicated to patients/clients on a regular basis, and 
complaints must be investigated and referred where necessary. 

The duties of users are covered in Section 19 which states that 
a user must adhere to the rules of a health establishment where he 
receives treatment or makes use of services, must give the health 
care provider accurate information about his health and must co-
operate with health care personnel, treating them with respect and 
dignity. Should a user refuse to accept recommended treatment, 
he is required to sign a discharge certificate or release of liability.

The rights of health care personnel are rarely, if ever, referred 
to. Section 20 is unique in that it refers to such rights and states 
that personnel may not be discriminated against on the basis of 
their own health status. It further provides for the head of a health 
establishment to impose conditions of service (in accordance with 
guidelines determined by the Minister) that may be rendered by a 
health care personnel on the basis of their health status.

It is Important for health establishments [S20(3)] to minimise 
injury not only to the persons and property of health care personnel, 
but also in respect of the transmission of disease. In some cases, 
however, severely limited resources make these provisions difficult 
to implement. Another provision that is also not easily applied is 
that a health care provider may refuse to treat a user who is physi-
cally or verbally abusive or who sexually harasses him/her. We need 
only consider a hospital casualty department on a Saturday evening, 
users who abuse substances, or persons in states of psychological 
distress or with mental illness, to realise the virtual impossibility of 
complying with this provision. It could even be viewed as diametri-
cally opposed to the principles of beneficence and non-malfeasance. 

It is clear from the above that the National Health Act provides 
explicit instructions for day to day practice and endorses the Patients’ 
Rights Charter and the Bill of Rights throughout, making it a critical 
piece of legislation for practitioners to be familiar with.

The promotion of Access To Information Act 
Act 20 of 200012

This act will be touched on briefly, as relevant to health professional 
practice. It enables people to realise their constitutional right to ac-

cess information, held by the state or another person, which may 
be  required for the exercise or protection of any rights or matters 
related to it . It also aims to educate the public and to facilitate 
participation in decision-making through transparency of processes 
[S9]. When reviewing the Act, what seems a simple matter becomes 
bewilderingly complex, but the basic premise is that a person, within 
reason, has the right to access his own personal information held 
by other bodies. This right can be limited only if it is reasonable and 
justifiable in an open and democratic society based on human dignity, 
equality and freedom (as is stated in the Constitution).

The Act clearly differentiates access of information from a public 
body as opposed to that from a private body. A public body is defined 
as being any department or state (national/provincial/district) or 
any other official or institution performing a duty in terms of the 
constitution or any other law; whereas a private body would include 
a person (in a professional capacity), a partnership or any juristic 
person, both formerly and currently existing. 

Any person or their representative may request access to 
records of a private or public body. The conditions, requirements 
and procedures to be followed are outlined in the Act, and a fee 
may be charged for such information. 

There are justifiable limitations of access to records used in 
criminal or civil proceedings; the mandatory protection being the 
privacy of a third party [S34] and records of the South African 
Revenue Services [S35]. There are also limitations on access to 
commercial information; certain confidential information of a third 
party [S37]; concerning the safety of individuals and property [S38]; 
and research information of a third party or public body [S43]. An 
evaluation of the National Health Act and the Promotion of Access 
to Information Act makes it seem more difficult to access your own 
information than for others to access your personal information, 
which is clearly problematic.

It is necessary for the profession [S14] to compile a manual on 
the function and index of records held in a public body like a hospital. 
The occupational therapist generally contributes to such records, 
and must compile records that are accessible. The practitioner must 
know who and where the information officers are [S10(2)(b)] in order 
to direct clients to them. Should a person requesting information not 
be able to make a written request due to illiteracy or some disability, 
it may be done orally [S17(3)(a)]. Further, if a person requesting in-
formation is not able to read, view or listen to a record in the form 
in which it is held, the information officer must take reasonable steps 
to make access possible at no extra charge [S29(5)(b)].

Section 30 deals with requests for access to records held by 
health practitioners; defined as an individual registered in an occupa-
tion involved in the provision of care or treatment for the physical 
and mental health or for the wellbeing of individuals (thus including 
occupational therapists).

The first provision of Section 30 is that, should the information 
officer consider that the release of any part of the record could 
cause serious harm to the physical or mental health or wellbeing of 
the requester, he would consult with a health practitioner. Should the 
health practitioner be of the same opinion, the information officer 
will only give access to the record if adequate provision is made 
for counselling to avoid or to alleviate such harm. The counsellor 
will then be given access to the record. 

The requirements for private bodies, including practitioners in 
private practice, are similar in terms of access, such as the compiling 
of a manual, voluntary disclosure, automatic availability of records 
and the formation which the request is made [S18(1), S53(1)]. 
The difference is that private bodies are not required to have an 
information officer. Access to health records may thus be requested 
by the individual concerned or another “relevant person” on his 
behalf. The requesters should be informed within 30 days if their 
request has been granted. The stipulation of providing information 
that could cause serious harm only after adequate provision is made 
for counselling, also applies here. Every third party to whom the 
record relates should be informed of the request made and given 
the opportunity to make representations and refuse or give consent 
[S71,72,73]. Procedures are also in place to make appeals to the 
public body and/or the courts [S74 -78].
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This means that the occupational therapist in private practice or 
employed by a private institution must comply with these provisions 
and make justifiable access to records possible. Confidentiality is-
sues may arise in the case of teachers and family members wanting 
access to records (particularly family of persons with mental illness 
or of a child with learning or behavioural problems).

It is also apparent that access to information seems to make 
maintaining confidentiality very difficult. The possible protracted-
ness of the process, the forms to be completed and the third par-
ties to be consulted are all impediments for the man in the street. 

When considering provisions for access to information, it would 
seem that the provisions of the National Health Act, in terms of 
the extent of the personal information that may be provided and 
the use of such, are much less stringent than the provisions of the 
Promotion of Access to Information Act.

The Promotion of Equality and Prevention of Unfair Discrimination 
Act 4 of 200013 needs brief mention as it aims to eradicate unfair 
discrimination and promote equality in respect of race, gender and 
disability, highlighting the fact that a person may not be discriminated 
against on the basis of disability.

Conclusions
In conclusion, it should be clear from the various Acts discussed 
that respect the rights of patients/clients are of paramount im-
portance and entrenched in legislation. In keeping with the provi-
sions of the Bill of Rights; the National Health Act, the Mental 
Health Care Act, the Promotion of Access to Information Act 
as well as the Promotion of Equality and Prevention of Unfair 
Discrimination Act all place much emphasis on the respect for 
and acknowledgement of the individuals rights and autonomy, 
understanding of the implications for practice at different stages 
of intervention and as relevant to different procedures thus 
becomes essential.  

The Acts discussed have furthermore heralded an era of autono-
my for different health care disciplines such as occupational therapy 
and a need to exercise sound clinical reasoning and autonomy. 
The acceptance  of the patient/client as an important  partner in 
the health care process and acknowledgement of the  individuals 
ability, not only to participate in, but to make valid decisions about 
their lives, health and care is now central to every intervention, 
thus further diminishing the medical paternalism that formed the 
cornerstone of health care in the past.

It is clear that the health professional has a seemingly unending 
list of responsibilities and obligations and very few rights. Addition-
ally, many of these responsibilities were previously ethical obliga-
tions but are now entrenched in law and require the practitioner to 
take cognisance of all legal stipulations whilst providing quality care 
and having an empathetic client-centred approach. The only way, I 
believe, that a practitioner can adequately fulfil all these seemingly 
overwhelming obligations is through unquestionable professional 
integrity and sincerely embracing the ethical principle that the 
patient/client’s needs  take precedence above all else.

References
1. Kany EM, Kyler PL. Are Faculty Prepared to Address Ethical Issues 

in Education? AJOT,1999; 53(1): 72.
2. Haddad AM. Teaching Ethical Analysis in Occupational Therapy. 

AJOT, 1998; 42(C): 300.
3. Purtilo R. In: Haddad AM. Teaching Ethical Analysis in Occupational 

Therapy. AJOT, 1998; 42(C): 300. 
4. Dickens BM. Legal approach to health care ethics and the four 

principles. In: Gillon, editor. Principles of health care ethics. John 
Wiley &Sons Ltd, 1994: 305-312.

5. Pellegrino ED. The virtuous physician and the ethics of medicine. In: 
Mappes TA, DeGrazzia D, editors. The Physician-Patient Relation-
ship. 4th ed. New York: McGraw Hill ,inc, 1996: 51, 61.

6. Beauchamp JL, Childress JF. Principles of Biomedical Ethics. 4th ed. 
New York: Oxford Press ,1996: 6.

7. Campbell A, Gillet G, Jones G. Medical Ethics. 3rd ed. New York: 
Oxford University Press, 2001: 19.

8. Health Professions Act 56 of 1974. Butterworth’s Statutes of South 
Africa as at 12 February 2007.

9. National Health Act 61 of 2003. Butterworth’s Statutes of South 
Africa as at 12 February 2007.

10. Children’s Act 38 of 2005. Butterworth’s Statutes of South Africa 
as at 12 February 2007.

11. The Constitution of the Republic of South Africa, Act 108 of 
1996. Butterworth’s Statutes of South Africa as at 12 February 
2007.

12. Promotion of Access to Information, Act 4 of 2000. Butterworth’s 
Statutes of South Africa as at 12 February 2007.

13. Promotion of Equality and Prevention of Unfair Discrimination, 
Act 4 of 2000. Butterworth’s Statutes of South Africa as at 12 
February 2007.

14. National Building Regulations and Building Standards, Act 103 of 
1977, Rules (SABS 0400-1990) Subsections 2,3,4,5,8,9. Butter-
worth’s statutes of South Africa as at 12 Feb 2007. 

15. Education White Paper 6 ‘Special Needs Education - Building an 
Inclusive Education and Training System’ Department of Educa-
tion. 2001.

16. Motto of Health Professions Council of South Africa in Booklet 1. 
Medical and Dental Health Professions Board of the HPCSA - Mes-
sage from the Chairman. (2002) 11.

17. van der Reyden D. The Professional Board - What’s it all about? 
SAJOT, 2003; 33(1): 1-2.

18. Nursing Act 50 of 1978; Chiropractors, Homeopaths and Allied 
Health Service Professions Act 63 of 1982; Pharmacy Act 53 of 
1974. The Acts provide for the establishment of separate councils 
for the regulation of these professions. The different Councils work 
together in a Forum of Health Professional Councils.

19. Medical and Dental and Supplementary Professions Act 56 of 1974 
Gov. Gazette No. 5349, December 3, 1976, GNR 2287.

20. Health Professions Act, Gov. Gazette No. 13230, May 17, 1991, 
GNR 1077.

21. Health Professions Act, Gov. Gazette No. 13230, May 17, 1991, 
GNR 1076.

22. Health Professions Act, Gov. Gazette No. 13230, May 17, 1991 
GNR 1075.

23. Health Professions Act South African Medical and Dental Council, 
Gov. Gazette No. 15627, April 15, 1994, GNR 708.

24. Medical, Dental and Supplementary Health Service Professions, Act 
56 of 1974, August 12, 1994, R 1379.

25. HPCSA Scope of a Profession and Scope of Practice in ‘Report 
on a presentation of a Perspective on Scopes of Profession/
Practice’ HPCSA, CCP 18 February 2000. (Professional Board 
for Occupational Therapy and Medical Orthotics/Prosthetics 
documentation).

26. HPCSA Booklet 2: Ethical and Professional Rules for Health 
Professions Council of South Africa. Government Gazette 
R719/2006.

27. South African Medical and Dental Council, Gov. Gazette No. 
14178, July 31, 1992, GNR 2145 (In accordance with the Health 
Professions Act).

28. Newsletter of the Health Professions Council of South Africa. Bul-
letin 2(2) (2000).

29. Newsletter of HPCSA. Bulletin January 2005.
30. HPCSA. Booklet 7: Policy Statement on Perverse Incentives (2002).
31. Gov. Gazette No. 20509 October 8, 1999 GNR 1166 (in terms if 

the Health Professions Act).
32. Department of Health. Patients’ Rights Charter, as contained in 

HPCSA Booklet 3: National Patients’ Rights Charter (2002).
33. Castell v De Greef 1994 (4) SA 408(C) at 425, 426. FFW van Oosten. 

Castell v De Greef and the Doctrine of informed consent: Medical 
Paternalism ousted in favour of patient autonomy (1995) 28(1). De 
Jure, 164: 170-171.

34. Van der Reyden D. The Rights to Respect for Autonomy – Part 1: 
What is Autonomy all about? SAJOT, 2008; 38(1): 27-31.

35. Van der Reyden D. The Rights to Respect for Autonomy – Part 2. 
SAJOT, 2008; 38(3): 18-23.

36. HPCSA Booklet 2: Ethical and Professional Rules for Health Profes-
sions Council of South Africa, Government Gazette R717/2006.

37. Jansen van Vuuren v Kruger 1993 (4) SA 84 2(A) Disclosure without 
consent; Botha v Botha 1972 (2) SA 559(N) Disclosure in the best 
interest of a third party.

38. Mental Health Care, Act  17 of 2002. Butterworth’s statutes of 
South Africa as at 12 Feb 2007.

39. LC Coetsee ‘ A critical evaluation of the therapeutic privilege in 



35

© SA Journal of Occupational Therapy

South African  Journal of Occupational Therapy  —  Volume 40, Number 3, December 2010

Medical Law. Some comparative perspectives’ (2003) XXXVI CILSA 
267,270,277,278.

40. McQuoid-Mason DJ, Singh JA. Medicine, Dentistry, Pharmacy and 
other Health Professions. LAWSA, 1999; First Reissue 129:143,153.

41. Tarasoff v Regents of University of California (1976) Cal S Ct, 17 Cal 
Rep 3rd Series. Failure to warn endangered third party.

Acknowledgement
This paper is adapted from a dissertation submitted in partial fulfil-

❑

Corresponding Author
Dain Van Der Reyden
reydend@ukzn.ac.za

ment of the requirements for the LLM (Medical Law). Professor 
Jerome Singh’s support and guidance is acknowledged.

Book reviews
Title: Contemporary issues in Occupational Therapy: reasoning and reflecting 

Authors:
Jennifer Creek: European Network of Occupational Therapists 
in Higher Education terminology.
Anne Lawson-Porter: Head of Education for the College of Oc-
cupational Therapists

Book information:
Publisher: John Wiley & Sons Ltd, Chichester
Date of publication: 2007
ISBN number: 978-0-470-06511-2
Paperback
Number of pages: 227
Price: R755.00

Jennifer Creek did it again – here is a book addressing current is-
sues that occupational therapists battle with globally.  South African 
occupational therapists will be the first to acknowledge the diverse, 
ever changing and multi-faceted environments associated with their 
service delivery. Therefore Creek and Lawson-Porter set out to 
define the quiet revolution that brought about complexity thinking 
after 40 years of systems thinking within the field of occupational 
therapy.

Complexity thinking “accepts unpredictability and does not 
demand that complex phenomena should be simplified or controlled 
in order to be understood. Relationships and interactions between 
components in a complex system are non-linear, which means that 
the system cannot be described or understood in terms of its com-
ponents” (p xviii).

The book consists of 10 chapters, of which one was written by 
our very own Lindsey Nicholls from the University of the Western 
Cape (UWC).

In Chapter 1 Jennifer Creek defines the thinking therapist by 
distinguishing between a technician, technologist and a thinker.  The 
thinker practises in a person-centered way and “she does not see 
herself as an expert in her client’s life, but recognises that the client 
is the expert in his own life” (p.12).

Chapter 2 by Clare Hocking addresses the romance of occupa-
tional therapy.  She attends to the origin of romantic perspectives 
embedded in our profession’s philosophical assumptions and moves 

on to identify five romantic notions that have endured over time: 
(1) the longstanding controversy over the product versus process 
aspect of therapy; (2) the role of creativity; (3) the art of establishing 
a therapeutic alliance; (4) holism; and (5) spirituality.

The role of occupation and the gap between occupational 
therapy and occupational science is discussed by Clare Hocking 
and Ellen Nicholson in Chapter 3.

Lindsay Nicholls devotes Chapter 4 to the psychoanalytic 
discourse in occupational therapy. She explains how the psychoana-
lytic view of occupational therapy influences her engagement with 
clients, her understanding of the clients’ choice of occupations, 
and her relationship with team members within the care context.

In Chapter 5 (What’s going on?  Finding an explanation for what 
we do); Rosemary Caulton and Rayna Dickson take knowing, show-
ing and telling as an important part of our professional credibility.

Chapter 6 by Elizabeth White focuses on when service users’ view 
vary from those of their carers. She addresses many complex aspects 
using her experience from working in a wheelchair and seating clinic 
where her clients have a considerable level of disability and a wide 
range of carers are involved in their daily lives.

Jennifer Creek concentrates on engaging the reluctant client in 
Chapter 7. She indicates that engagement in activity could be influ-
enced by motivation, volition and autonomy. The therapist needs to 
have the skills to overcome barriers caused by these three factors.

Clinical reasoning is yet another topical issue in occupational 
therapy. In Chapter 8 Kit Sinclair explores the facets of clinical rea-
soning. Clinical reasoning undertaken by occupational therapists, as 
identified in research, is explored and discussed.

 Pricilla Harries focuses on knowing more than we can say in Chap-
ter 9. Group consensus, consistency of policy use and coherence 
to current professional recommendations are some of the issues 
identified that influence judgment and clinical reasoning.

 As final food for thought, Katrina Bannigan addresses evidence-
based practice as part of making sense of research utilisation in 
Chapter 10. She addresses the academic-practice gap and makes 
useful suggestions on how to foster the use of research findings.
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In the preface of this book, Renée Taylor captures its relevance 
very aptly: “This book emerged from an ongoing curiosity and a fair 
amount of frustration in trying to locate a detailed, comprehensive, and 
integrated textbook on therapeutic use of self specific to the field of 
occupational therapy” (p v), and at last the romantic notion of the 
art of establishing a therapeutic alliance (as stipulated by Hocking 


